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NEWS 


SPECIALIZATION—More than 1,000 
members of The Florida Bar have taken 
time since the distribution of the March 
1974 special issue of The Florida Bar 
Journal devoted to specialization, to 
write to the Specialization Committee 
their views about the “Florida Plan.” 
The Specialization Committee thanks 
each and every one of you who made 
this effort. Your responses have been 
reviewed by the committee, evaluated, 
and a majority of them have been in- 
corporated as amendments to the plan. 

As this column is being written, this 
years chairman of the Specialization 
Committee, William H. Shields of Ft. 
Myers, is working assiduously to pre- 
pare the final draft of the “‘Florida 
Plan” for presentation to the Board of 
Governors. At its September 6 meeting 
in Tampa, members of the Specializa- 
tion Committee met with officers of 
The Florida Bar to hammer out final 
details for the plan. If the plan is ulti- 
mately approved by the Board of Gov- 
ernors, the committee is making plans 
to ensure that its implementation is or- 
derly and equitable in every sense of 
the word. The committee has kept one 
of the objectives of specialization, mak- 
ing legal services more readily availa- 
ble to the public, firmly in mind and 
this has resulted in a final draft which 
many believe to be the best specializa- 
tion plan so far proposed in the United 
States. 

The Florida plan was much in dis- 
cussion at the annual meeting of the 
American Bar Association. Many of our 
sister state legal organizations are 
watching carefully the results of the 
“Florida plan” if it is approved and im- 
plemented. No change in the proce- 
dures and classification of Florida 
lawyers as major as those embraced 
with the formal acceptance of legal 
specialization occurs without some 
problems. Problems will exist for the 
individual lawyer to some degree and 
certainly problems for headquarters 
staff personnel, particularly in the area 
of developing quality post-graduate 
legal educational programs ona regular 
basis for the announced specialists. But 
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aren't these really opportunities for all 
of us? With the continuing interest and 
support of the general membership in 
this program, we feel confident that 
specialization can become a reality in 
Florida to the benefit of the individual 
lawyer and the public he serves. 


WELCOME W. C. SECTION!—We are 
delighted to welcome as the tenth sec- 
tion of The Florida Bar all of the 
lawyers and judges who have a primary 
interest in the field of workmen’s com- 
pensation law. For more than two years 
the Workmen’s Compensation Com- 
mittee has been seeking section status 
because of the large number of mem- 
bers of The Florida Bar who devote a 
majority of their time to this field of law 
practice. 

Under the leadership of Stephen 
Marc Slepin of Tallahassee, chairman 
of this year’s Workmen’s Compensa- 
tion Committee, the new section an- 
ticipates that it will have an initial 
membership of approximately 300 
members with annual dues being set by 
the section at $15. 

Those interested in being a member 
of this section should await the receipt 
in November of the annual Florida Bar 
dues statement. As a special insert this 
year there will be an application form 
for membership in the Workmen’s 
Compensation Section and dues to this 
section may accompany payment of the 
regular Bar dues. 

It is encouraging to see the revitaliza- 
tion which has occurred in some of the 
continuing sections of The Florida Bar. 
The Trial Lawyers Section in particular 
has experienced renewed activity and 
in August published its first newsletter 
in three years. Chairman Dick Warfield 
of Pensacola is providing the type of 
leadership that is required if the indi- 
vidual sections of the Bar are to provide 
their respective memberships with 
special information and services these 
memberships rightfully deserve. 
Mindy Byars, section and committee 
coordinator on the headquarters staff, 
with her assistant Deborah Ginn, stand 
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ready to help the sections with their 
programs. Many of the sections are 
planning institutes in the months ahead 
and for this they are to be commended. 

Much of the planning and coordina- 
tion of section activity this year got off 
to an excellent start when the section 
chairmen met early in July in Tampa to 
discuss their respective goals and ob- 
jectives for this administrative Bar year. 
We wish them all well and know that 
each will experience a successful year. 


A WINNER!—Linda Yates, managing 
editor of The Florida BarJournal, at the 
annual meeting of the Florida 
Magazine Association this summer re- 
ceived the coveted “Earl McIntyre 
Award” presented annually to one of 
the members of the association who not 
only has made a major contribution to 
the association itself but who through 
journalistic excellence has advanced in 
a significant way the quality of 
magazine publications in Florida. 
Linda brings honor to The Florida Bar 
through this outstanding recognition 
and we congratulate her for her profes- 
sional expertise acknowledged by her 
contemporaries through this award. 
The Florida Magazine Association 
also awarded to The Florida Bar 
Journal its second place award for gen- 
eral excellence in the magazine categ- 
ory for those associations with under 
20,000 members. First place award this 
year went to the Florida Medical As- 
sociation. Honorable mention was 
given to The Florida Bar Journal for 
two of its covers. The specialization 


issue, March 1974, and the convention 
cover which appeared in April. 


TRAVEL PROGRAMS—So that you 
will be able to know in advance the 
scheduled travel programs to be spon- 
sored in the next 12 months by The 
Florida Bar, we are listing here the trips 
that have been approved by the Board 
of Governors. A January 18-26, 1975, 
ski trip to Vail, Colorado, is in the mak- 
ing. This will be a low cost, economy 
trip and should not exceed $385. Skiers 
as well as nonskiers are welcome 
aboard. 

A second trip in 1975 will be offered 
to Africa. This will be a two-week trip, 
one week in Rabat, Morocco, and a 
second week in Nairobi, Kenya. Depar- 
ture date is March 23, 1975. The cost of 
this trip is $1,100 per person. 

The last trip sponsored by the Bar 
will depart August 23, 1975. This is a 
two week air-cruise trip commencing at 
Venice, Italy, and making stops in 
Yugoslavia, North Africa, back to Italy 
and returning to Florida from Bar- 
celona, Spain. Depending on the 
stateroom accommodations desired, 
the prices will range from $1,058 to 
$1,698. 

So if you are interested in any inter- 
national or domestic trips with fellow 
members of The Florida Bar and their 
spouses, note these dates and await the 
respective mailings which will precede 
each trip by approximately four 
months. 

MARSHALL R. CASSEDY 


Executive Director 
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In nature, a catfish grows to about 
1 or 1-1/4 pounds in 16 months. But 
the 16-month old specimen you see 
above, weighs a decidedly chunky 
2 pounds. 

The reason is simple. He eats bet- 
ter. Grows fatter. And lives next to a 
power plant. FPL’s plant at Sanford, 
Florida. 

In fact, at Sanford, there are a half 
million “fat cats” thriving in a cooling 
pond adjacent to the FPL power plant. 
All part of an experiment to.see if 
this potentially vital source of food 
can “ grown more economically in 
luke-warm water. According to the 
private entrepreneur whostocked the 
pond, large scale harvesting looks 
promising. 


The“Fat Cat” Phenomenon. 


At Turkey Point a different kind of 
marine life is thriving. Shrimp. When 
the University of Miami received a 
grant to research the commercial 
raising of shrimp, we built seven temp- 
erature-controlled ponds, laboratory 
facilities and breeding tanks. 

Today the University’s Marine Sci- 
ences Institute has increased a 
shrimp’s chances of survival from 
nature’s one in a million to one in ten. 
Something that shrimp — and shrimp 
connoisseurs—can readily appreciate. 

But before you begin to think of us 
as Florida Power & Fish,we must 
hasten to add that marine biology 
experiments are just 
part of the way our 
land is put to work. 


FLORIDA POWER & LIGHT COMPANY 


You'll find everything from spider 
lilies to collards growing along our 
cooling canals. Part of an experiment 
to increase the world’s supply of ara- 
ble soil. At our Sanford plant you'll 
discover 42 acres of waterfront camp- 
sites and picnic areas—for public 
recreational use. And on a balmy 
weekend you'll probably find a troop 
of Girl Scouts discovering the joys 
of nature at our Turkey Point Girl 
Scout Camp. 

And somehow all these projects 
make our business a lot more reward- 
ing. Because if we can use our land 

Wy, to generate knowledge 
and understanding — well 
perhaps that’s even more 
vital than electricity, 


People...serving people. 
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The Judicial Qualifications Commission 


Article V of the Florida Con- 
stitution provides the people of 
Florida with a court system for the 
administration of justice unsur- 
passed and perhaps unequaled in 
the nation. One of its strengths is 
the creation of a Judicial Qualifi- 
cations Commission composed of 
six judges, two members of The 
Florida Bar and five nonlawyers. 

The function of the commission 
is to investigate alleged miscon- 
duct of judges and to recommend 
to the Supreme Court appropriate 
discipline of a judge “...for willful 
or persistent failure to perform his 
duties or for other conduct unbe- 
coming a member of the judiciary, 
or...for any permanent disability 
that seriously interferes with the 
performance of his duties.” The 
recommendation to the Supreme 
Court must be based on a vote of 
two-thirds of the members of the 
commission. Discipline which 
the Supreme Court may order is 
an appropriate reprimand or re- 
moval from office with termina- 
tion of compensation for the fail- 
ure to perform his duties or other 
conduct unbecoming a member of 
the judiciary or involuntary re- 
tirement for a permanent disabil- 
ity. 
Early this year the Supreme 
Court, on a petition for a writ of 
prohibition, held essentially that 
the commission could not investi- 
gate misconduct of a judge which 
occurred prior to the present term 
of office of that judge. 

This construction was, in my 
judgment, a crippling restraint on 
the effectiveness of the Judicial 
Qualifications Commission. I was 
very pleased, therefore, when the 
Supreme Court, the Judicial 
Qualifications Commission and 
The Florida Bar, working to- 
gether, were able to agree on a 
proposed amendment to Article 
V, which was submitted to the 


VOL. 48, NUMBER 8 - OCTOBER, 1974 


Legislature and which will ap- 
pear on the ballot at the general 
election to be held on November 
5. The proposed amendment 
makes four major changes in Sec- 
tion 12 of Article V. 

First, the Judicial Qualifica- 
tions Commission would be 
“vested with jurisdiction to in- 
vestigate and recommend to the 
Supreme Court of Florida the re- 
moval from office of any justice or 
judge whose conduct, during term 
of office or otherwise occurring on 
or after November 1, 1966, (with- 
out regard to the effective date of 
this section) demonstrates a pres- 
ent unfitness to hold office, and to 
investigate and recommend the 
reprimand of a justice or judge 
whose conduct, during term of of- 
fice or otherwise occurring on or 
after November 1, 1966 (without 
regard to the effective date of this 
section), warrants such a re- 
primand...” 

Thus, removal or reprimand 
will not be dependent on whether 
the misconduct occurred during 
or prior to the judge’s current term 
of office but rather the criterion 
will be whether there is a present 
unfitness to serve as a judge. This 
seems to me to be the proper test. 
The people of Florida are entitled 
to have justice dispensed by a 
judiciary composed of men and 
women presently fit to hold judi- 
cial office. I have no fear that the 
commission—or the Supreme 
Court which acts on the recom- 
mendation of the commission 
—will act irresponsibly based 
upon some minor misconduct oc- 
curring many years ago. On the 
other hand, misconduct, even 
though it occurred long ago, jus- 
tifies removal today if it demon- 
strates a present unfitness to 
serve. 

Secondly, the power to make 
rules governing the commission is 


changed. The Supreme Court 
now has the exclusive rule- 
making power. The amendment 
would give to the Judicial Qual- 
ifications Commission the power 
to adopt rules which would be 
subject to repeal by a majority 
vote of the members of each house 
of the Legislature or by the Sup- 
reme Court with five justices con- 
curring. 

Next, the confidentiality of the 
proceedings before the Judicial 
Qualifications Commission 
would be relaxed. Presently, pro- 
ceedings before the commission 
are made public only after a re- 
commendation of removal has 
been made. That provision would 
remain but would be expanded to 
include making the proceedings 
public after a recommendation of 
a public reprimand. In addition, 
the commission would be au- 
thorized to recommend to the 
Supreme Court that a judge 
against whom formal charges are 
pending be suspended and, if the 
Supreme Court suspends the ac- 
cused judge, the proceedings be- 
fore the commission and all hear- 
ings would be public. The re- 
commendation to the Supreme 
Court would require the concur- 
rence of seven members of the 
commission. 

While I recognize the need for 
confidentiality in most cases in 
which alleged misconduct of a 
judge is being investigated, I also 
firmly believe that there are situa- 
tions in which public disclosure 
of the proceedings is essential to 
the preservation of confidence in 
the system. Just as I thought it was 
of great benefit to the legal profes- 
sion when the Supreme Court 
granted the petition of The 
Florida Bar and provided for 
waiver of confidentiality in cer- 
tain disciplinary proceedings 
against lawyers, I think that the 
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proposed extension of making 
public the proceedings against 
accused judges will strengthen 
the confidence of the public in the 
judiciary and the judicial system 
of Florida. 


Finally, the Commission will 
specifically be given access to in- 
formation from all executive, 
legislative and judicial agencies. 
Further, the Commission shall be 
required to make available infor- 
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RESIDENTIAL 


mation for use in impeachment or 
suspension proceedings at the re- 
quest of the Speaker of the House 
or the Governor. 

An independent judiciary is es- 
sential to the proper administra- 
tion of justice. I do not believe 
that the independence of the 
judiciary will be eroded by ex- 
panding the power of the Judicial 
Qualifications Commission. By 
providing a more effective com- 
mission and by providing for less 
confidentiality, perhaps much un- 
founded criticism of courts will be 
avoided. The amendment can 
only serve to strengthen the 
public’s confidence in our courts. 

The entire legal profession has 
come under increasingly heavy 
criticism, some justified, most un- 
justified. Public confidence has 
undeniably been shaken. It is up 
to our profession to restore that 
confidence by taking whatever 
steps are necessary without com- 
promising the fundamentally 
sound structure of the system. 

I strongly favor the adoption of 
the proposed amendment to Sec- 
tion 12 of Article V of the Florida 
Constitution. I urge members of 
The Florida Bar to support the 
amendment and to work for its 
adoption. You will thereby help 
strengthen the administration of 
justice, which is the foundation of 
our great nation. 


JAMEs A. URBAN 
President 
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ments. > Obtain required supplemental certificates. STOP 
Compile list of data needed from client. st0° Select statutory 
agent (or office). STOP Type papers, applications; prepare checks, 


letters of transmittal. STO" Forward to correct state department 


or departments. g Arrange for publishing, recording. g 


Obtain evidence of filing. 


OR YOU 


the C T way. Call us (lawyers only) and have all the details 
handled quickly and accurately for less than it costs you to 
handle the work yourself. Also ask about timing the qualifica- 
tion. Depending upon the date, and the state [or Canadian prov- 
ince] in which your client is to be qualified, we may be able 
to show you a way to effect important tax or tax report savings 


for your client. 
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The interrelationship of the 
medical and legal professions can 
be a source of great friction to 
members of both professions. 
Perhaps this is created, in many 
ways, by the physician and attor- 
ney being placed in a relationship 
which neither bargained for. It 
may have only come about by 
reason of concommittant duties 
being owed by them to the same 
person. Such difficulty can arise 
in both the prelitigation and litig- 
ation stages of the matter that 
created the patient and client rela- 
tionship, with each professional 
obligated to do what is right for his 
patient or client professionally, 
morally and ethically. 

Although the two professions 
may look at things differently and 
deal with professional problems 
in a different manner, each should 
recognize the constraints under 
which the other must operate. 
The ultimate goal of both should 
be to allow each to perform his 
function in the very best profes- 
sional manner of which he is cap- 
able which leads to the fulfillment 
of the client’s professional needs 
in an atmosphere of cooperation 
and understanding. Implicit in 
this approach is that each should 


have no professional jealousy of 


the other with regard to either his 
role in the ultimate accomplish- 
ment of a successful outcome for 
the client or the amount of com- 
pensation earned in securing that 
successful outcome. Each discip- 
line should identify for the other 
the information and participation 
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required of the other in order to 
properly fulfill the obligation 
each owes to his patient or client. 
The essence of how this may best 
be accomplished is to establish a 
means of communication, educa- 
tion and protocol so that each can 
fulfill his professional undertak- 
ings with a minimum of aggrava- 
tion and expenditure of energy, 
time and cost. 

In an effort to eliminate, or at 
least reduce, misunderstandings 
that sometimes occur between the 
medical and legal professions, as 
long ago as 1958 the American 
Medical Association and the 
American Bar Association pro- 
duced a document on a coopera- 
tive basis, which came to be 
known as the National Inter- 
Professional Code for Physicians 
and Attorneys. Notwithstanding 
the fact that that code was adopted 
by both associations, its im- 
plementation, at least in Dade 
County, never seemed to have 
fully taken place until recently. 
The code contains a provision that 
it should be implemented at the 
state and local level. This is essen- 
tial since many specifics of the re- 
lationship needed to be spelled 
out in light of local conditions 
which the national code obvi- 
ously could not do. 

It should be recognized that 
many attorneys are not members 
of the American Bar Association 
or of their local bar association. 
Therefore, even if the code is 
adopted by the respective organi- 
zations, there is no binding effect 


on nonmembers to abide by it. 
However, it could be and should 
be a source of reference by all 
practicing attorneys and physi- 
cians as a guide to resolving dis- 
putes of a medical-legal nature 
concerning procedure and mutual 
obligations. This may well serve 
to create a continuing smooth re- 
lationship even though not bind- 
ing upon the particular parties in- 
volved. 

Recently, on a local basis in 
Dade County committees were 
established by the Dade County 
Bar Association and the Dade 
County Medical Association to 
investigate and recommend a pro- 
fessional guide reflecting the 
input of both professions to estab- 
lish a workable and practical set of 
guidelines. After numerous meet- 
ings, with many educational pro- 
cesses and tradeoffs, a profes- 
sional guide was created. This 
was recommended to the boards 
of both organizations and, as of 
this writing, has been approved 
by the bar and is awaiting board 
approval by the Dade County 
Medical Association. The essence 
of its provisions follows: 


Preamble 


The preamble emphasizes that 
the guide is not law but intended 
solely to establish a course of con- 
duct between the members of the 
professions, subject to the princi- 
ples of medical and legal ethics 
and the rules of law, which would 
promote the public welfare, im- 
prove the working relationships 
of both professions, and facilitate 
the administration of justice. The 
scope of the guide covers physical 
examinations of litigants and 
medical testimony and the practi- 
cal administrative and economic 
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aspects inherent in such en- 
deavors. Where problems are stil] 
present, the lawyer should refer 
his medical-legal problem to his 
appropriate bar association 
legal-medical committee, and the 
physician should refer his prob- 
lem to the legal-medical commit- 
tee of the Dade County Medical 
Association. Issues arising out of 
disputes could probably best be 
avoided by open communication 
between the attorney and the 
physician prior to the issuance of a 
subpoena or prior to the begin- 
ning of a trial. Either party should 
initiate such communication by 
‘alling for a conference. 


Medical Reports 


A fertile area for creation of con- 
troversies is with regard to the 
necessity for, cost of, and time for 
furnishing medical reports by the 
physician to the attorney. Both 
professionals have obligations to 
the patient-client in this regard so 
that there would be no undue 
delay in obtaining such reports 
which may prejudice the patient's 
claim or suit. The guide has estab- 
lished that the physician should, 
upon proper authorization and re- 
ceipt of established reasonable 
fees, provide such report upon 
reasonable notice. 

Obligations of the attorney are: 

1. Make a request specifying 
the medical information which he 
seeks and the purposes for which 
he seeks the report; 

2. Provide the physician with a 
proper authorization, giving the 
physician reasonable time to pro- 
duce the report; 

3. Provide the physician with 
the fee for the report prior to the 
physician sending same. The fee 
should be based on a reasonable 
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copying charge where the physi- 
cian simply photostats his re- 
cords, or a minimum charge of $10 
where a brief form is to be com- 
pleted by the physician. Where 
narrative reports are requested, a 
fee of $25 should be paid. In those 
cases where a charge greater than 
$25 will be made, a prior agree- 
ment should be secured, prefera- 
bly in writing. 

Obligations of the physician 
are: 

1. Within 30 days of receiving 
the appropriate fee established 
above, the physician should send 
the report including copies of re- 
ports prepared for insurance car- 
rier payments and claims and 
copies of all medical records; 

2. Provide the reports required 
by the Florida Automobile Repa- 
rations Reform Act upon receipt of 
written authorization by the pa- 
tient and reasonable costs con- 
nected therewith. 


Conferences 


Conferences prior to trial are 
encouraged and should be held in 
a mutually convenient place. 
Such discussions should fully 
cover the applicable medical in- 
formation concerning the case. 

The physician is entitled to 
reasonable compensation for time 
spent in telephone or personal 
conferences. The charge for 
either of such conferences should 
be based ona rate of $100 per hour 
pro-rated on 15 minute incre- 
ments, with a minimum of $25. 
The fee is due within 30 days of 
submission of the physician’s bill. 


Depositions 


Physicians should be compen- 
sated for depositions given in 


their offices at the rate of $50 per 
half hour and $25 for each addi- 
tional quarter hour or part thereof. 


Testimony 


Appearance for testimony, 
whether for the plaintiff or defen- 
dant, and whether or not tes- 
timony is given, regardless of the 
size or importance of the suit, will 
be remunerated at the rate of $125 
per hour. Court appointed physi- 
cians shall receive the same rate 


By Sheldon M. Simons 


Sheldon M. Simons practices law in 
Miami, devoting his attention primar- 
ily to health and hospital law and med- 
ical jurisprudence. He received the J.D. 
degree in 1951 from the University of 
Miami and earned a M.D. degree in 
health law in 1972 at the University of 
Pittsburgh. He has served as adjunct 
professor in the School of Health and 
Social Services at Florida Interna- 
tional University, and was lecturer in 
dental jurisprudence at the University 
of Pittsburgh School of Dentistry. He 
has lectured for health law seminars 
and was instructor in legal aspects of 
hospital administration at Miami- 
Dade Junior College. He has written 
legal articles for a number of medical 
publications, is president of the 
Florida Association of Hospital Attor- 
neys and a member of several medical- 
legal associations. 
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Attorney and physician should treat each other with dignity and respect in courtroom 


as when the physician is not court 
appointed. 

All of the above fees for tes- 
timony in court and depositions 
are subject to annual review. 
When the contract for the exami- 
nation is arranged directly by the 
attorney with the physician or di- 
rectly through their respective of- 
fices, it is the responsibility of the 
attorney to pay the physician’s 
fee. 


Assignments 


The attorney is never responsi- 
ble for individual bills for treat- 
ment, unless he received and rec- 
ognized a valid assignment exe- 
cuted by the patient. In the ab- 
sence of such assignment, the 
physician is not entitled to nor 
should he look to the attorney for 
the patient’s medical bills. Upon 
receipt of a valid assignment, the 
attorney shall pay the physician’s 
medical bills from proceeds of the 
settlement received for and on 
behalf of the client-patient. Such 
payment shall be made to the 
physician within 30 days of clear- 
ance of the proceeds. If an attor- 
ney receives a case on a referral 
basis, he does so subject to exist- 
ing arrangements made known to 
him by the referring attorney. It is 
the obligation of the referring at- 
torney to notify the attorney to 
whom the case is referred of the 
assignments, with the former still 
responsible for the assignment. 

If a controversy arises as to 
payments which cannot be recon- 
ciled, the attorney shall pay the 
money into the court having juris- 
diction, until determined by the 
court. 

A suggested assignment form is 
attached to the guide. 


Trial Procedure 


There is a section in the guide 
to explain to the physicians the 
manner in which cases are 
scheduled and called so that they 
can more readily appreciate the 
constraints that the attorneys 
work under in scheduling witnes- 
ses for trials. By furnishing this 
information to the physicians, it is 
hoped that they can more fully 
understand the procedure and 
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will cooperate with the attorney, 
provided the attorney takes as 
miany steps as possible to cause 
the least inconvenience to the 
physician. It is recommended that 
a short note be attached to the 
witness subpoena advising the 
witness that the attorney will call 
him as soonas he has a reasonable 
idea as to when the physician’s 
testimony will be required. A 
form of the suggested note is at- 
tached to the guide. It is also sug- 
gested that the attorney advise the 
physician of the trial date as soon 
as that fact is known to the attor- 
ney. The attorney should also fol- 
low up this notification a few 
weeks before the trial to make 
sure that the physician will be a- 
vailable during the week of the 
trial. If such physician cannot ap- 
pear at that time, the attorney has 
the opportunity to attempt to sec- 
ure a continuance or to arrange for 
the taking of the physician’s de- 
position for use as evidence. It is 
the physician’s responsibility to 
promptly advise the attorney, 
upon receiving notice of the trial 
date at which he will be unable to 
appear, so that the attorney can 
take the necessary steps for de- 
position or continuance. The at- 
torney should constantly keep the 
physician’s office apprised as to 
any changes in the time required 
for the physician’s appearance for 
trial or deposition and each 
should exert every effort to appear 
promptly at the scheduled time 
for trial and deposition. 

The attorney and the physician 
should treat each other with dig- 
nity and respect in the courtroom. 
The physician’s testimony should 
relate solely to the medical facts 
in the case and he should present 
his testimony to enlighten rather 
than to impress or prejudice the 
court or jury. 

It is the attorney's obligation to 
give the physician notification of 
the week of the trial within three 
days from the time that the attor- 
ney is notified. This may be done 
by letter which may also be 
utilized to advise the physician 
that he will be receiving a sub- 
poena and that he should mark his 
calendar accordingly. 


Arbitration 


The guide recognizes that the 
proper forum for resolution of 
disputes between physicians and 
attorneys should be on a profes- 
sional basis. Therefore, although 
voluntary, upon agreement, they 
may submit any grievance di- 
rectly to the Professional Arbitra- 
tion Committee of the Dade 
County Bar Association and will 
be bound by the findings of the 
arbitrators of the committee. Al- 
ternatively, the panel of arbit- 
rators may be composed of one 
member designated by the physi- 
cian, one member designated by 
the attorney, with both of the de- 
signated parties to designate a 
third member of the panel. The 
panel will then hear the matter 
and render a written decision 
which shall be final. 

The use of such arbitration 
panels should quickly resolve any 
dispute on a professional basis by 
those in a position to fairly 
evaluate the matter, which would 
avoid possible adverse publicity 
and long, drawn out proceedings. 

Itis hoped that the Professional 
Guide will foster an attitude of 
cooperation and understanding 
between the professions for the 
benefit of the client-patient and 
judicial administration. For those 
attorneys and physicians who are 
constantly involved in medical- 
legal litigation, this guide is prob- 
ably not necessary because of 
prior working relationships and 
custom. However, for those attor- 
neys and physicians who only be- 
come involved in such litigation 
occasionally, it is a most worth- 
while document to aid each in 
understanding and recognizing 
and fulfilling their obligations to 
their respective client-patients.O 


ATTORNEY WANTED 


Winter Park law firm seeks at- 
torney with two or three years 
civil litigation experience. 
Salary and position open. 
Send resume to P.O. Box 340, 
Winter Park, Florida 32789. 
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your time 
valuable 


Free yourself! Instead of consuming valu- 
able time on those legal research problems, 


consider the advantages of having them 
handled by Florida's first truly professional 


research service. Not only will you benefit 


by having your problem thoroughly re- 
searched in the state's best legal ‘resource 
library, but your problem will be assigned 
to a senior law student whose area of inter- 
est and specialization coincides with your 


particular case requirements. Hig | 

research, carefully written and edited, 

returned to you within twelve days in any 
form you specify © memorandum, appel- 
late or trial brief, opinion letter, or other. 
Research for Lawyers also provides extra 
speedy seven day or 48-hour service. Valu- 
able research services handled in a profes- 
sional manner that save you more than just 


time, For complete details, call or 


RESEARCH 
for lawyers 
AMERICAN LEGAL RESEARCH IN FLORIDA 
Box 13777 Gainesville, Florida 32604 (904) 377-8300/377-8400 24 hours daily 


Now. . . call toll free from anywhere in Florida! (800) 342-6862 
More than ever before, Research for Lawyers is just a phone call away 
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Larry S. Stewart is a partner in 
Frates, Floyd, Pearson, Stewart, 
Proenza & Richman, P.A., Miami. He 
received the J.D. with honors from the 
University of Florida in 1963 where he 
served as executive editor of the Law 
Review, member of Florida Blue Key, 
Order of the Coif, Phi Delta Phi, and as 
president of the John Marshall Bar As- 
sociation. He has served as vice chair- 
man of the Bar’s Continuing Legal 
Education Committee since 1972 and 
as lecturer and author of CLE courses 
and manuals. He has been an officer 
and board member of the Young 
Lawyers Section and on the Executive 


Council of the Trial Lawyers Section. 


We are living in an era when 
people are becoming increasingly 
aware of their individual rights 
and the availability of the courts to 
protect and enforce those rights. 
Today, this public awareness is 
being experienced in medical 
malpractice litigation as much as, 
if not more than, any other area. 
Yet to the practitioner, the medi- 
cal malpractice case continues to 
be extremely difficult to pursue, 
which is due in no small part to 
the well known reluctance of the 
medical profession to testify 
against their brethren. 

For years attorneys and the 
courts have continuously 
searched for alternative means to 
achieve justice. The relaxation of 
requirements of expert proof and 
the application of the doctrine of 
res ipsa loquitur in certain types 
of cases are two of the most famil- 
iar alternatives available today. 
This article will discuss the 
“newest” doctrine, the so-called 
principle of “‘informed consent.” 

In fact, the doctrine has been 
around for a considerable time. 
The most often quoted judicial 
pronouncement is Mr. Justice 
Cardozo’s opinion of 1914 in 
Schloendorff v. Society of New 
York Hospital, 211 NY 125, 105 
NE 92. However, I use the adjec- 
tive “newest” because it was not 
until the 60’s that “informed con- 
sent” came into blossom! and the 
rationale and purpose for the rule 
is still an item of much debate, 
focused primarily on the applica- 
ble burden of proof. This is a mat- 
ter which we shall fully explore. 

I have titled this article “The 
Duty to Obtain Consent” because 


this is an affirmative obligation 
resting squarely on the doctor. No 
doctor can undertake treatment or 
perform an operation unless he 
first obtains the patient’s consent. 
And to be a viable consent, the 
patient must first be informed by 
the doctor—hence, ‘‘informed 
consent.” 

The doctrine springs from the 
recognition that absent an 
emergency every individual has 
the fundamental right to decide 
his own fate—make his own 
choice; that the doctor-patient re- 
lationship is one of trust not un- 
like that of the traditional 
fiduciary; and that almost invari- 
ably the doctor, by reason of his 
training and experience, is in a 
vastly superior position of know- 
ledge. 

Conceptually the doctrine 
came from traditional principles 
of trespass to the person—the in- 
tentional torts of assault and bat- 
tery. Under those principles, if 
one consented to the assault, no 
cause of action lay. As described 
by Mr. Justice Cardozo in his fam- 
ous opinion: 

In the case at hand, the wrong complained 
of is not merely negligence. It is trespass. 
Every human being of adult years and 
sound mind hasarightto determine what 
shall be done with his own body; and a 
surgeon who performs an operation with- 
out his patient’s consent commits an as- 


sault for which he is liable in damages. 105 
NE at 93. 


Today, however, the doctrine is 
generally recognized as a species 
of medical malpractice not tied to 
the inhibitions of strict doctrinal 
approaches. Brown v. Wood, 202 
So. 2d 125 (2nd DCA 1967) and 
O’Grady v. Wickman, 213 So. 2d 
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321 (4th DCA 1968) illustrate this 
point. In both cases plaintiffs 
combined lack of consent counts 
with traditional negligence 
charges. However, in both cases 
those charges were not made until 
more than two years after the op- 
eration complained of, which 
would have barred the action 
under the statute of limitations 
then applicable to assault and 
battery.2 The Brown court noted 
that there was 

no logical reason for treating [lack of 
consent] differently from the main body of 
malpractice law.... Jd. at 130. 


O’Grady held that the gist of the 
lack of consent action 

is the alleged wrongful and negligent act of 
the perpetrator in doing something which 
under the circumstances should not have 
been done, or in omitting to do that which 
should have been done. Id. at 327. 


Basically, the doctrine comes 
into play in two types of cases: 
those where there is no consent 
whatsoever and those where 
there is a consent but it was given 
by an uninformed patient. There 
is no difference between these 
two types as far as liability is con- 
cerned since it follows in either 
case. There are, however, very 
significant differences in the 


proofs required. 


Lack of Consent 


Fundamental to this doctrine is 
the absolute legal duty on the part 
of the doctor to secure consent for 
the proposed treatment or opera- 
tion. Failing this, he is liable, 
even if he has consent for a con- 
current but different procedure. It 
makes no difference that he was 
not guilty of negligence—non- 
negligence is no defense. 

Since the issue is joined in this 
type of case on a simple factual 
point there is no necessity for ex- 
pert testimony. The two decisions 
in Zaretsky v. Jacobson, 99 So. 2d 
730 (3rd DCA 1958); aff'd 
following trial 126 So. 2d 757 (3rd 
DCA 1961), vividly demonstrate 
this point. Zaretsky combined ac- 
tions for negligence and lack of 
consent to an aortagram. Sum- 
mary judgment was entered in 
favor of the doctors. The doctors 
claimed there was consent. That 
was specifically denied by 
Zaretsky. On that basis the sum- 
mary judgment was reversed in 
Zaretsky I and. the cause re- 
manded for trial. At trial, the doc- 
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tors produced from hospital re- 
cords “written consents to be op- 
erated upon undeniable signed 
by plaintiff.” 126 So. 2d at 758. 
The resulting defendants’ verdict 
was affirmed in Zaretsky II. 

There is but a single exception 
to the absolute necessity for con- 
sent, that being that consent is not 
required in an emergency when 
immediate action is necessary for 
the life or health of the patient. 
Indeed, in such circumstances, it 
is the doctor's duty to proceed 
without consent. Chambers v. 
Nottebaum, 96 So. 2d 716 (3rd 
DCA 1957). 

Chambers involved paralysis 
resulting from spinal anesthetic in 
preparation for a routine appen- 
dectomy. The patient had ex- 
pressly advised the doctor that he 
would not permit a_ spinal 
anesthetic. However, when the 
patient developed convulsions 
during introduction of a general 
anesthetic and before the begin- 
ning of the operation, the doctor 
proceeded with a spinal anesthe- 
tic instead of terminating the op- 
eration. When sued, the doctor 
contended that he was entitled to 
proceed without consent because 
of the emergency which occurred 


when attempting the general 
anesthetic.4 However, there was 
evidence to establish that the op- 
eration itself was elective surgery 
and therefore could have been de- 
ferred until the patient recovered 
from the adverse effects of anes- 
thesia. The verdict for the plaintiff 
was affirmed. 

The lack of consent cases, thus, 
are characterized by sharp lines 
and clear answers. Expert tes- 
timony is not generally required 
to resolve the issues. The picture 
is not so clear in the lack of in- 
formed consent cases. 


Lack of Informed Consent 


Freedom of choice is meaning- 
less without knowledge of the 
choices available. In the doctor- 
patient relationship, it is the doc- 
tor who possesses the knowledge 
and who has the duty to “inform” 
the patient. As noted in Bowers v. 


Talmage, 159 So. 2d 888 (3rd DCA 
1963): 


Unless a person who gives consent to an 
operation knows its dangers and the de- 
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Legal inquiry is focused on whether informed consent was the product of 
adequate explanation of the dangers 


gree of danger, a “consent” does not rep- 
resent a choice and is ineffectual. Id. at 
889. 

Every informed consent case 
necessarily involves consent by 
the patient, and the legal inquiry 
is focused on whether that con- 
sent was the product of adequate 
explanation by the doctor of the 
dangers involved. 

In Bowers, for example, the 
treating doctor recommended a 
surgical procedure in lieu of av- 
ailable nonsurgical alternatives. 
No emergency existed. The surgi- 
cal procedure ““was a dangerous 


one, in which three per centum of 


cases> were known to result in 
death, paralysis or injurious out- 
come.” Id. at 889. Evidence by 
doctors that it was customary to 
inform of these dangers together 
with evidence that the minor 
patient's parents were not so in- 
formed was held to create a jury 
issue. Of particular importance, 
the court in Bowers emphasized 
that not only was it the duty of the 


doctor to “adequately inform” of 


the dangers to be anticipated but 
also “not to minimize them.” Id. 
at 889. 

Bowers was the first Florida in- 
formed consent case. It was fol- 
lowed by Russell v. Harwick, 166 
So. 2d 904 (3rd DCA 1964), cert. 
discharged on other grounds, 182 
So. 2d 241 (1966); Visingardi v. 
Tirone, 178 So. 2d 135 (3rd DCA 
1965), rev'd. 193 So. 2d 601 
(1966); and Ditlow v. Kaplan, 181 
So. 2d 226 (3rd DCA 1965). 


Russell involved a complicated 


femur fracture. A standard form of 


consent had been given to per- 
form any operation the doctor 
deemed advisable. An attempt 
was first made to reduce the frac- 
ture and fix it with a pin. When 


that was unsuccessful, the head of 


the femur was removed and a 
prosthesis substituted. This was 
major surgery and necessarily re- 


sulted in changes in the length of 


the leg. The plaintiffs were not 
informed of this. Subsequent to 
the operation, further complica- 
tions resulted. On this evidence it 
was held that a jury issue existed: 
On whether the plaintiffs were informed 
as to the nature of the operative processes 
contemplated and recommended by the 
surgeon and their risks, dangers, and out- 
come probabilities. Id. at 905. 


Interestingly, the plaintiffs in 
Russell did not claim that they 
would not have gone ahead with 
the operative procedures had they 
been explained, but rather, had 
they known, they would not have 
been in favor of proceeding and 
would have insisted on other 
opinions. In other words, the lack 
of information from the doctor in 
effect denied them additional 
consultations. 

In Visingardi, following 
routine surgery, the plaintiff's 
wife lapsed into a coma and died. 
Suit was brought for both negli- 
gence and lack of informed con- 
sent. Summary judgment was ul- 
timately entered in favor of all de- 
fendants. While plaintiff had filed 
an opposing expert affidavit, it did 
not contain “evidence as to the 
standard prevailing in the com- 
munity” on the issue of adequate 
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disclosure. 178 So. 2d at 137. On 
that basis, the judgment on the in- 
formed consent count was af- 
firmed. However, the Supreme 
Court reversed: 

It seems to us that the evidence of record 
leaves open at least the questions whether 
[the doctor] sufficiently warned the de- 
ceased and her husband concerning the 
expected risks... 

In Ditlow, no jury issue was 
found to exist. There, although 
plaintiff was informed that some 
risk was involved in a recom- 
mended procedure, she was not 
informed as to the specific risks 
which might be encountered, 
which were 16 in number. She 
gave consent and during the pro- 
cedure she was injured by one of 
those risks whose incidence of oc- 
currence is approximately on in 
500. However, plaintiff did not 
have any evidence that it was ac- 
cepted practice to explain these 
risks to the patient. Because of 
this lack of proof, her action was 
dismissed. Apparently, plaintiff's 
claim would have been sustained 
if there was proof of community 
practice even though the risk of 
danger was only two-tenths of one 
percent. 

Not every doctor involved in 
the patient’s care has the duty to 
inform. It is only those who 
“choose and advise” the particu- 
lar treatment or operation who are 
responsible. Harwick v. Harris, 
166 So. 2d 912 (3rd DCA 1964). 
This is not necessarily the opera- 
tingdoctor. Bowers v. Talmage, 
159 So. 2d 888. Although a jury 
issue existed in the Bowers case 
as to whether Dr. Von Storch ade- 
quately informed the minor plain- 
tiffs parents of the choice between 
psychiatric consultation and ex- 
ploratory surgery, he did obtaina 
consent. The court therefore af- 
firmed a directed verdict for the 
operating doctor, Dr. Yates: 

Dr. Von Storch arranged for the operation 
to be made by Dr. Yates who proceeded, as 
he was entitled to do, on consent having 


been obtained by Dr. Von Storch. Id. at 
889. 


The directed verdict for Dr. Von 

Storch was, however, reversed. 
Of course, if two or more doc- 

tors are involved in “a concert of 
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action and a common purpose” in 
the treatment or procedure, they 
are all liable for a failure to ade- 
quately inform the patient. 
O'Grady v. Wickman, 213 So. 2d 
321 (4th DCA 1968). 


Burden of Proof 


The burden of proof in in- 


formed consent cases is a matter of 


considerable controversy today. 
As the doctrine developed in the 
early 60's, courts rather uniformly 
required plaintiffs to present ex- 


pert evidence of the standard of 


disclosure that the defendant vio- 
lated. Bowers and Ditlow are 
classic examples. In the absence 
of such proof the plaintiffs’ claim 
failed. 

However, such a rule means 
that it is the medical profession 
that is determining subjectively 
what has to be disclosed in any 
given case and the patient’s cause 
of action is therefore dependent 
on both the existence and ability 
to establish such a standard. 

There are several inherent in- 
equities in this rule. It is question- 
able if in fact there is a distinct, 
probable standard of disclosure. 
Disclosure to one doctor might be 


entirely different from any other if 


left to no further guidelines thana 
“community standard.” Without 
any definitive rule it is not hard to 
visualize the reluctance of one 
doctor in hindsight, without the 
benefit of seeing the situation as it 
happened, to testify that another 
doctor’s disclosure in that particu- 
lar case was below the “‘stan- 
dard.” 

This rule also denies the 
realities of the doctor-patient rela- 
tionship. The patient is totally 
dependent on the doctor for his 
expertise and training. Yet, if the 
doctor fails to adequately inform 
of the dangers, it throws the bur- 
den of proof on the party in the 
inferior position. 

Most important, this rule has 
the effect of denying the patient 
complete freedom of choice. The 
patient’s choice is subjugated to 
and limited by the doctor’s deci- 
sion of what the parameters of that 
choice will be. Paradoxically, 
while it is the patient who bears 
the entire risk of injury, under this 
rule it is the doctor who decides 
what risk to which he might be 
exposed. But, as noted in 
Chambers in citing to the early 
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A busy practitioner who has been unable to keep in touch with the 
vast changes in Constitutional Law, Criminal Procedure, Torts, and the 
Contracts aspects of the the Uniform Commercial Code needs more 
than the quick “once-over” which is sufficient for the recent graduates. 


Performance 


BRC has devoted its full resources to master the Florida exam and 
convey the necessary information and skills to out-of-state attorneys. 
Over 90% of all BRC’s practitioner enrollees pass on the first try 
{almost 100% by the second try.) BRC’s rate of success is unequaled 
in Florida. 


+ com, PLEASE SEND ME MORE INFORMATION ON THE FLORIDA 
% BRC COURSE. 


address phone 
city state zip 


MIAMI 1000 N. Miami Ave., Miami, Fla. 33136 (305) 358-4686 
MAIN OFFICE 830 N. La Brea, Inglewood, Ca. 90309 (213) 674-9300 
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YOUR OWN IN-OFFICE 
MORTGAGE CLOSING 
MINI-COMPUTER 


1. Typist types everything 
about the loan once on a 
Worksheet. As she types, the 
data is stored in the mini- 
computer's memory. 


2. One-by-one, typist in- 
serts all closing docu- 
ments into mini-computer 
(Closing Statement, Reg. Z, 
Deed to Secure Debt, Note, 
Affidavits, EDP form, all 
others). 


3. Each form is_ printed 
automatically — perfectly — 
completely. Never a typing 
error. Mini-computer is pro- 
grammed for your forms. 


4. All calculations like APR, 
payment dates, tax escrows, 
discounts and fees are done 
automatically. 


5. She typed one form by 
hand ...and_ prepared 
the rest automatically! 


6. Law firms, S & L's 
throughout the country 
are using this system to 
prepare all closing docu- 
ments accurately in less 
than 30 minutes. 


For more details, contact 


NIXDORF COMPUTER 
INC. 


1550 N.E. Miami Garden 
Drive, Suite 406 


North Miami Beach, 
Florida 33162 


Phone: (305) 921-7830 
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The Duty to Obtain Consent 


decision of Mohr v. Williams, 95 
Minn. 261, 104 NW 12: 

The patient must be the final arbiter as to 
whether he will take his chances with the 


operation, or take his chances of living 
without it. Id. at 719. 


Because of such inequities, four 
courts have recently re-evaluated 
and frankly revised this rule. 
Those decisions are Canterbury 
v. Spence, 464 F. 2d 772 (D.C. Cir. 
1972); Wilkinson v. Vesey, 295 A. 
2d 676 (R.I. 1972); Cobbs v. 
Grant, 104 Cal. Rptr. 505, 502 P. 
2d 1 (1972); and Trogun v. 
Fruchtman, 58 Wis. 2d 596, 207 
NW 2d 297 (1973). These deci- 
sions recognize that’ the 
individual’s right of choice can 
only be realized if there is a stan- 
dard of law for disclosure. 

Synthesizing these decisions 
yields the following rules for in- 
formed consent cases: 

(1) it is the doctor’s duty to dis- 
close all material information 
necessary to make a meaningful 
decision. To this we would add 
the Bowers requirement: “‘and 
not to minimize” it. Information is 
material if a reasonable person 
would be likely to attach signifi- 
cance to it. The information must 
include the therapy alternatives 
available, goals which might 
reasonably be expected, and the 
potential risks which may follow 
from treatment and no treatment. 
The amount of disclosure re- 
quired is a reasonable explanation 
in nontechnical terms sufficient to 
state what is at stake. The greater 
the risk, the greater the duty to 
inform. 

(2) The patient has the burden 
of establishing what was not dis- 
closed. This may require expert 
evidence as to known potential 
risks or dangers in the procedures 
involved. 

(3) If a material matter was not 
disclosed, the doctor must come 
forward and establish a reasona- 
ble basis for nondisclosure. Such 
a basis might be that the patient 
was already aware of the risk, that 
an emergency condition existed 
or that disclosure was therapeuti- 
cally contraindicated. On the lat- 
ter point, it is no excuse for non- 
disclosure if the doctor simply be- 
lieves the patient will forego the 


treatment if told of the risks. That 
is the patient’s right to decide, 
which includes the right to make 
an unwise decision. Only if dis- 
closure will have adverse medical 
effects on the patient can nondis- 
closure be justified. 

As can be readily seen, these 
rules provide a definitive stan- 
dard by which to measure the dis- 
charge of the doctor’s duty. This 
equitably places the burden of 
explanation on the party posses- 
sing the knowledge. And most 
importantly, these rules guaran- 
tee the unrestricted right of the 
patient to make the final decision. 

Interestingly, no Florida deci- 
sion has yet analyzed this issue 
from against this perspective. 
Neither Russell nor Visingardi 
dealt with this point, although it 
would appear that at least in 
Visingardi there was no expert 
evidence of any standard of dis- 
closure. In Bowers there was such 
testimony but the court merely 
noted that fact. Ditlow noted that 
“our prior decisions indicate” the 
necessity of evidence of an expert 
standard. Thus, while Ditlow has 
for the present established such a 
requirement, in view of the ap- 
parent lack of consideration of the 
reasons and policies involved, the 
burden of proof required is still 
very much open for discussion in 
Florida today. 0 


FOOTNOTES 

1 Of the Florida cases, all but two have 
been decided in the 1960's or subsequent 
thereto. 

2 The statute of limitations point is now 
moot by reason of the 1971 Legislature’s 
actions in imposinga blanket two-year limi- 
tation on all malpractice actions. Fla. Stat. 
95 11(6). 

3 The same verdict on the negligence 
count was reversed because of an errone- 
ous charge. 

4 This defense was somewhat mitigated 
by the additional defense of a consent from 
Nottebaum’s mother. However, Not- 
tebaum was over 21 and there was no 
showing that Mrs. Nottebaum had signed 
as an agent for her son. 

5 For similar “per centum” cases see for 
example Canterbury v. Spence, infra, 
failure to warn of a one per cent risk of 
paralysis; Wilson v. Scott, 412 S.W. 2d 299 
(Tex. 1967) failure to warn of a one per cent 
risk of hearing loss; Gray v. Grunnagle, 223 
A. 2d 663 (Pa. 1966) failure to warn of a 15 
to 20 per cent risk of paralysis. 
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January 18 - 26, 1975 
$384.00 Per Person* 


“Jacksonville and Faas departures, based upon double occupancy and minimum of 40 passengers departing together. 
» Includes round-trip air fore, charter bus to/from Vail, 7-nights deluxe lodging in Vail, 6-day ski lift ticket, special} 
> parties, 1-night lodging in Denver, and all taxes and gratuties. Miami departure add $15.00. 


For details, call or write: Ski Desk 


Travel Consultants, Inc. 
Hilton Mall, Gulf Life Center 
Jecksonvilie, Florida 32207 
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AFTL CONVENTION 
Dear AFTL Member: 


An outstanding program is being prepared for our state convention November 15—17. The 
convention is to be held at the Doral Country Club in Miami. 


Some of the highlights of the program will be: 
Friday, November 15 
Morning: Three Concurrent Programs 
Civil — Florida Tort Law, Updated — Products Liability, Medical Malpractice 
Workmen’s Compensation Program 
Criminal Law Program 
Lunch: Honoring Judiciary 


Afternoon: Judicial Symposium — Federal Trial Judiciary, State Trial Judiciary, State 
Appellate Judiciary 


Evening: Cocktail Reception 
Saturday, November 16 


Morning: Damages Symposium — Nationally Known Participants 


Early Afternoon: General Membership Meeting — Elections 


Each member is to make his own hotel reservations with the Doral Country Club. Reservations can 
be made by contacting: Mr. John Spitz, Convention Manager, Doral Country Club and Hotel, 440 NW 87th 
Avenue, Miami, 33148, telephone: (305) 592-2000. 


To preregister for the convention, please return the form at the bottom of the page along with your 


check to the AFTL, P. O. BOX 590, TALLAHASSEE, FLORIDA 32302, before November 8 (after which 
time, please plan to register and pay at the door). 


Preregistration Form 


I plan to attend the AFTL convention at the Doral Country Club on November 15—17. Enclosed is my 
check made payable to the Academy of Florida Trial Lawyers. 


$50.00 registration fee 


Name 


Mailing address 


City & Zip Code 
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THE HOSPITAL 


By Courtlandt D. Berry 


When attorneys are called upon 
to review and evaluate hospital 
records, they will find increasing 
complexities of diagnostic and 
therapeutic measures proliferat- 
ing the documentation. Both self- 
imposed and governmental re- 
quirements demand explicit and 
often lengthy medical records. 
There are, however, reasonable 
efforts toward standardization of 
these documentary requirements. 
A variety of short cuts, abbrevia- 
tions, and special techniques 
have been spawned. Thus, the at- 
torney who attempts to draw con- 
clusions or opinions from the 
medical record may find the task 
exceedingly difficult. 


Hospital Record 
As A Whole 


An “approved” hospital usually 
means one which has been in- 
spected and accredited by the 
Joint Commission made up of 
medical and lay representatives 
from the various medical and hos- 
vital associations. Portions of 
their inspection require review of 
hospital records with appropriate 
criticism. All hospitals, large and 
small, nursing homes and certain 
other institutions are also 
licensed by the State Board of 
Health. Often not accredited, 
their medical record require- 
ments are less stringent. 

The medical records of patients 
in accredited hospitals include 
certain items, which when as- 
sembled and prepared by the 
medical record department for re- 
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view by an attorney, will usually 
be in some type of sequential 
order. The following list, in logi- 
cal order, includes most of the 
items which will be encountered. 
Depending on the type of medical 
problem, there may be additions 
or subtractions. 

1. Front sheet or admission form. 

2. Medical history. 

3. Physical examination (#2 and #3 may be 
combined.) 

4. Laboratory findings. 

5. X-ray reports. 

6. EKG and special tests. 

7. Consultations - Portions of physician’s 
office records. 

8. Permissions for operation and special 
procedures. 

9. Operative records. 

10. Anesthesia records. 

11. Pathology (surgical tissue) reports. 
12. Progress notes. 

13. Doctors order sheet. 

14. Medication records. 

15. Special treatments, i.e., physiotherapy, 
blood transfusion. 

16. Discharge summary. 

17. Nurses’ notes (usually the most vol- 
uminous portion of the record.) 

18. Autopsy reports. 


There are other documents re- 
lating to patient care, some of 
which are held separately. These 
include emergency room records, 
untoward incident reports, and 
suspected blood transfusion reac- 
tions. 

The front sheet is completed by 
the admitting office from informa- 
tion obtained from the patient, 
member of the family, or friend. 
The medical history and physical 
examination are obtained, per- 
formed, and recorded by the at- 
tending physician or member of 
medical resident or intern staff. 


ae! 


What happened in the hospital? 


Occasionally this information 
may come from office records. 
Most institutions require that this 
information be on the chart within 
a prescribed period and before 
any major surgical experience. 

Laboratory tests are ordered by 
the physician, performed in the 
laboratory by technicians, and re- 
ported on special forms, often in 
bewildering array. X-rays are or- 
dered by the attending physician, 
usually performed by technicians, 
interpreted by physician 
(radiologist), dictated and signed. 
These reports are usually in narra- 
tive form with a diagnosis. Elec- 
trocardiograms are ordered by 
physicians, taken by technicians, 
but interpreted and reported by 
physicians. Often samples of the 
electrocardiographic tracings are 
affixed to the chart. Other special 
tests include pulmonary function, 
electroencephalography, nerve 
and muscle conduction tests. 
These tests are usually performed 
by technicians but occasionally 
are reported by physicians. Other 
special tests, i.e., spinal fluid ex- 
amination, are usually performed 
by both the physician and 
laboratory. Permissions and con- 
sents for surgery, blood transfu- 
sions and special tests are usually 
obtained by nursing personnel, 
admitting office or ward secretary. 

Supposedly, the patient fully 
understands what is going to be 
carried out before he signs the 
necessary consent. Occasionally a 
physician will emplify the con- 
sent by verbal discussion. Opera- 
tive notes are usually dictated by 
the physician immediately fol- 
lowing surgery. In some in- 
stances, however, many days or 
weeks will lapse before the de- 
tails of the operation are recorded. 

The anesthesia record is pre- 
pared by the anesthesiologist (a 
doctor) or anesthestist (a nurse), at 
the time of the administration of 
the anesthetic. Consultations are 
usually dictated or handwritten at 
the time of the visit to the patient’s 
bedside, and after review of the 
medical information. Portions of 
office records may be included in 
the chart to substantiate diagnos- 
tic or therapeutic procedures. 
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Progress notes are written by 
the attending physician or his re- 
sident staff, more or less fre- 
quently depending on the com- 
plexity of the illness. Doctors’ or- 
ders, on a special form, may be 
telephone orders, verbal orders or 
written orders. These are signed 
by the appropriate physician. 
Medication charts are prepared 
by nurses but larger institutions 
may have partially automated 
medication records. Records of 
special treatments are usually 
prepared by the person who per- 
forms the treatment at the time 
that it is carried out. They may be 
in a continuous or interrupted 
form. The discharge summary is 
prepared by the attending physi- 
cian at the time of discharge or 
several days or weeks after the pa- 
tient leaves the hospital. 

Nurses’ notes are a compilation 
of observations made by the 
nurses. Such notes include temp- 
erature, pulse, the respiration 
charts and often voluminous re- 
cordings of the patient's general 
condition throughout each day. 
Each “shift” of nurses will make 
appropriate observations. If a pa- 
tient is in an intensive care unit, 
special forms will often be pre- 
pared to indicate the response to 
various treatments. 

Untoward incidents are usually 
reported in some detail on a spe- 
cial form. These records, how- 
ever, may be kept independently 
and filed in the nursing office or 
the administrator’s office. Simi- 
larly, suspected blood transfusion 
reactions are documented on spe- 
cial forms, but these forms may be 
kept in the blood bank or other 
areas in the hospital. The autopsy 
reports which are filed with the 
patient’s record are usually de- 
layed for days or even weeks. A 
copy is kept in the pathologist’s 
office and one is sent to the at- 
tending physician. 

This outline may vary from 
hospital to hospital and some por- 
tions omitted or combined. Hos- 
pitals carrying out special proce- 
dures or having special classes of 
patients, i.e., mental institutions, 
T.B. sanitaria, etc., may document 
differently. The basic form, how- 


ever, will always be followed. 


Emergency Room Records 


The outpatient or emergency 
room record, the front sheet or 
admitting office form, and the 
physician’s history and physical 
examination are especially sig- 
nificant. There is marked varia- 
tion in these forms from hospital 
to hospital. Front sheet informa- 
tion is obtained and reported by 
lay persons in the emergency 
room and admitting office. Re- 
corded by typewriter, legibility is 
good. There are, however, impor- 
tant areas for scrutiny, especially 
if the patient has been admitted to 
the hospital through the 
emergency room, thus having two 
basic recordings of personal data. 
In addition to routine informa- 
tion, there may be records of pre- 
vious admissions to hospital, 
name of employer, employer of 
spouse, military service, insur- 
ance benefits, and how trans- 
ported to the hospital. All of this 
data may be of interest, especially 
when it is compared with similar 
information obtained from other 
sources. 

Attorneys should be aware of 
possibility of discrepancies in the 
recording of next of kin, whom to 
notify, and time of admission to 
the hospital. Time of admission 
should be compared to the time 
when seen in the emergency 
room. The admitting diagnosis 
must be compared to the diag- 
nosis given in the emergency 
room sheet. These working diag- 
noses should be compared to the 
discharge diagnosis. 

Emergency room records also 
are revealing when the patient is 
not admitted to the hospital. Ac- 
cepted standards require the re- 
cording of the nature of the com- 
plaint, diagnostic measures per- 
formed, treatment carried out or 
prescribed, and whether follow- 
up medical treatment is recom- 
mended and if so, by whom it is to 
be carried out. medical standards 
in emergency room visits call for 
performance equal to that carried 
out in a doctor’s office, with ap- 
propriate and accurate documen- 
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tation. Was a medication pre- 
scribed? How much and how 
often to be taken? Any warning 
about side effects or ill effects? In 
these areas legibility may become 
a factor. medical abbreviations, 
while frowned upon, are gener- 
ally utilized for the sake of brevity 
and expediency. Of particular in- 
terest are the notations concern- 
ing questionable diagnoses, i.e., 
head injury versus alcoholism. 
Are consultations obtained? Did 
the consultant make a note on the 
emergency room record? How 
promptly were the laboratory or 
X-ray tests performed in relation 
to the patient’s entrance to, and 
discharge from, the emergency 
room? Emergency room consent 
forms should conform to the ex- 
tent and seriousness of the diag- 
nostic and therapeutic procedures 
carried out. 


A complete medical history and 
physical examination are re- 
quired when a patient is admitted 
to the hospital. The physical ex- 
aminations and medical histories 
may be completed by and/or re- 
corded by, house staff, including 
interns and residents or the at- 
tending physician himself. Ac- 
cording to standards of proper 
hospital care, the information eli- 
cited and the examination per- 
formed must be at the time of or at 
least in reasonable proximity of 
the time of, the patient’s admis- 
sion. Under normal circums- 
tances the time of day of the his- 
tory taking and performance of the 
physical examination is omitted. 
The record is dated when a tran- 
scription service is utilized which 
will indicate the time the material 
was recorded. 

Often there may be a delay in 
the appearance of the history and 
physical examination on the 
patient’s chart. It is not uncom- 
mon to find in certain specialities 
of medicine, that the history and 
physical examination are re- 
corded after the patient has been 
discharged. It may be very impor- 
tant in litigation to determine ex- 
actly when the history and physi- 
cal examination were performed. 

In traditional medicine, the his- 
tory and physical examination are 
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the first contact between the pa- 
tient and the physician and all 
subsequent action is predicated 
on the information diclosed. In 
certain institutions the patients 
themselves may supplement or in 
fact may carry out, either auto- 
mated or semiautomated proce- 
dures for recording medical in- 
formation. The degree of detail 
which is entered into depends in 
part on the nature of the condi- 
tion, the kind of speciality in 


which the disease or apparent 
disease appears to fall, and the in- 
clination of the physicians them- 
selves. 

There are no hard and fast rules 
in this regard, but the history usu- 
ally consists of a chief complaint, 
details of the person’s medical life 
in the past, family history, marital 
history, and details of present ill- 
ness, operations, habits, etc. If 
there has been an injury precise 
description is elicited and re- 
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to members of The Florida Bar, or to Florida professional service corpora- 
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What happened in the hospital? 


corded, and it is desirable for the 
patient himself to relate when 
possible how the injury occurred. 
The physical examination usually 
includes vital signs, i.e., tempera- 
ture, pulse, respiration, blood 
pressure, as well as a more or less 
complete description of the vari- 
ous systems of the body including 
those relating to the head, trunk, 
extremities, abdomen, pelvis. 
More detailed examination is car- 
ried out when special functions or 
organs are involved. It would be 
unlikely for a person to have an 
operation for a brain tumor with- 
out a complete neurological ex- 
amination. 


Despite many variations there 
is such a thing as an “adequate” 
history and physical examination. 
The lawyer should learn whether 
the history was taken by the 
physician himself, a resident, in- 
tern or medical student. 


Courtlandt D. Berry, M.D. is a native 
of New Jersey and received his M.D. 
degree in 1938 from Duke University 
Medical School. He interned at Orange 
Memorial Hospital, Orange, N.J. from 
1938 to 1939, served residencies at 
Duke University Hospital in OB & 
GYN, Broward General Hospital in 
Pathology, and Hollywood Memorial 
Hospital in Pathology, and Orange 
Memorial Hospital, Orlando. He was 
consulting gynecologist at the Univer- 
sity of Puerto Rico Medical School 
from 1951 to 1952. 

He served Director’ of 
Laboratories, Naples Community 
Hospital from 1967 through July 1974. 
He is certified by the American Board 
of OB-GYN and the American Board of 
Pathology and is former president and 
member of the Florida State Board of 
Medical Examiners. He served as med- 
ical examiner for Collier County, 
Florida, from 1970 to 1973. 
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Laboratory - X-Ray 


Today the physician has a be- 
wildering array of aids to diagnose 
and treat the ill or possibly ill pa- 
tient. Tests have increased 
enormously in numbers and 
sophistication in the past ten 
years. Most hospitals require 
basic laboratory tests on all ad- 
missions, including a complete 
blood count, urinalysis and test 
for syphilis. In some hospitals, 
additional routine chemical tests 
are mandatory for adult admis- 
sions. 

A complete blood count usually 
means hemoglobin, hematocrit or 
packed red cell volume, white 
blood count, and an evaluation of 
the various types and characteris- 
tics of the white and red blood 
cells. Often included in the blood 
count are “indices,” mathemati- 
cal expression of the relationships 
between the size of the red blood 
cells and the contained hemoglo- 
bin. In most hospitals today the 
complete blood count is partially 
or completely automated, with 
machines accepting samples of 
blood and spewing out stamped 
cards with the test results. Often 
eight to 17 different tests are per- 
formed and reports made on a 
printed card or chart. While some 
hospitals have ““computerized”’ 
sequential printout values, other 
smaller hospitals will have little 
slips of paper (copies of which are 
retained on file). These are pasted 
on a large paper using an overlap 
technique. Photocopy may not 
reproduce all the values. 

In Florida all persons coming in 
direct contact with patients or per- 
forming tests must be examined 
and licensed by a state agency. 
The hospital may also maintain an 
outpatient laboratory service. 
Most laboratory tests are done 
only on the order of a doctor and 
reported directly to him. Al- 
though quality control procedures 
are standard and necessary in all 
laboratories today, and although 
inspections are carried out 
periodically, errors do occur. 


In the X-ray department, 
sophistication of testing is even 
greater. But total numbers of tests 


are less, in as much as it is custom- 
ary for each patient to present 
himself, rather than having his 
sample of blood or urine tested. In 
the X-ray department, a variety of 
procedures including X-rays 
taken with or without substances 
being introduced into the body 
are performed. More recently 
opaque dyes are introduced into 
various blood vessels, hollow or- 
gans and passageways to provide 
contrast so the X-rays may detect 
abnormalities. Many of these pro- 
cedures carry a significant risk 
and customarily informed consent 
is obtained before high risk pro- 
cedures are carried out. Medical 
malpractice cases indicate that 
such consent forms may be lack- 
ing, leading to some debate on a 
national level at the present time. 

Frequently in the radiology de- 
partment, nuclear medicine is 
also practiced. In this area, radio- 
active materials of various sorts 
are introduced into the body and 
are of necessity handled by qual- 
ified department personnel. 
There is slight risk of radiation 
damage. Monitoring and inspec- 
tions of all types are carried out 
periodically; accidents to patients 
and personnel do happen. Per- 
sonnel in the X-ray department 
include the radiologist (an M.D. 
with two to four years of special 
training), X-ray technicians, 
(sometimes with college, often 
with high school background) 
nuclear medicine technicians 
(usually college people with spe- 
cial training in radioisotopes) and 
a variety of secretaries and help- 
ers. Unlike the reporting of 
laboratory results, all reports 
emanating from the radiology de- 
partment are made by the 
radiologists and written reports 
with descriptive findings and 
suggested diagnoses are part of 
the permanent hospital record. In 
the laboratory the bulk of the re- 
ports are made by technicians, not 
doctors. 

Electrocardiograms are ob- 
tained by attaching wires to vari- 
ous parts of the chest and ex- 
tremities and recording the mi- 
nute voltage changes with a spe- 
cial instrument. The test is ordi- 
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narily performed by technicians, 
most of whom have had some spe- 
cial training but very little medi- 
cal background. The electrocar- 
diograms are interpreted by 
physicians. In many hospitals 
these physicians have had special 
training. Not infrequently prob- 
lems arise because of a delay in 
the interpretation. Techniques of 
obtaining electrocardiograms are 
comparatively simple and errors 
of interpretation or machine mal- 
function are not common. 


‘Inthe area of special tests, there 
are a number of important proce- 
dures which will be recorded on 
the hospital record. One of the 
most frequently found is a tissue 
or cytology report, also called 
“pathology report.” Tissue is re- 
moved or cells are scraped from 
the surface of various parts of the 
body and appropriately processed 
by technicians. These people, 
usually with high school, occa- 
sionally college education, pre- 
pare the material for the perusal of 
the pathologist, who is usually the 
director of the laboratory. These 
reports are usually initialed or 
signed by the pathologist. 

Other special tests include 
breathing tests, muscle and nerve 
tests, bone marrow tests. The first 
two are usually performed by 
technicians with little chance of 
significant error or misinterpreta- 
tion, the latter performed by 
pathologists. Informed consent 
may be obtained for most of these 
procedures. Possibly informed 
consent in this area is inadvisable 
or at least controversial. 


Consultations, Operative and 
Anesthesia Records 


Medical consultations provide 
a formalized method of additional 
diagnostic and therapeutic re- 
commendations for the care of the 
patient of another physician. 
Normally only one physician is in 
charge of a patient during hos- 
pitalization but other physicians 
may be called to consult on the 
medical problem. These consulta- 
tions may take place between 
physicians of similar specialty, for 
example, two obstetricians con- 
sulting over the best way to 
handle a complicated delivery. 
Often consultations are held bet- 
ween physicians of different areas 
of specialization. For instance, a 
general practitioner requests a 
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surgeon to see a patient with sus- 
pected appendicitis. In the more 
progressive hospitals, request 
forms have been devised which 
include the medical reasons for 
the consultation to be supplied by 
the attending doctor, also for the 
attending to indicate whether he 
would be willing to care for a por- 
tion of the patient’s problem or the 
entire problem transferred. The 
consultation form will normally 
provide a place for the consulting 
physician’s opinion, his willing- 
ness to participate in, or take over 
the care of, the patient. These 
forms are important from the 
medical-legal point of view where 
unexpected complication or dif- 
ficulties arise. The responsible 
physician may not be clearly de- 
lineated. 

Informal notes may be made in 
the progress record of the 
patient’s chart as to a visit or re- 
commendation by a consulting 
physician. Also the doctor's order 
sheet may include orders written 
by the consulting physician. Cor- 
relation with all of these areas in 
terms of the consultation is impor- 
tant so that the responsibility can 
be clarified. 

Operative records usually in- 
clude preoperative diagnosis, na- 
ture of surgery, postoperative 
diagnosis, findings at the time of 
operation, technique of surgical 
procedure, usually with precise 
details as to instrumentation, 
types of sutures, preparation and 
planned post operative care. Such 
matters as preoperative tempera- 
ture, preoperative blood count, 
preoperative shaving or prepara- 
tion of the area, preoperative 
medication, presence or absence 
of false teeth, removal of cosme- 
tics, and when last solid food was 
consumed may be recorded. 
These are reminders to the per- 
sons concerned that no important 
preoperative factors have been 
overlooked. The operative record 
is usually dictated following the 
termination of surgery on approp- 
riate equipment in, or adjacent to, 
the operating room. In some in- 
stances, however, reports for one 
reason or other may be considera- 
bly delayed and reports will be 
dictated from memory. 

The anesthesia record, in con- 
trast to the operative record, is a 
kind of worksheet. It is filled out 
by the anesthetist or anes- 
thesiologist (nurse anesthetist or 


doctor anesthesiologist) and nota- 
tions are made of any important 
preoperative abnormalities. Con- 
tinuous records of pulse, blood 
pressure, electrocardiographic 
change and a variety of other in- 
formation is made by the anes- 
thesiologist during the surgical 
procedure. Medication adminis- 
tered, time of the beginning of 
anesthesia and of the operation 
proper, time that the surgical pro- 
cedure is terminated, time that 
the patient is removed from the 
operating room and often time 
when patient first reacts from 
anesthesia, are recorded in a more 
or less continuous fashion. In in- 
terpreting anesthesia records, it 
may be necessary to have help 
from physicians familiar with 
medical shorthand and notation. 
The anesthesia record is an ex- 
tremely important part of the chart 
and may provide an attorney with 
considerable information about 
the operation as it proceeded. 


Consent Forms 


The basic permission form is 
usually a collection of acknow- 
ledgements that the patient un- 
derstands why he has come to the 
emergency room or the hospital, 
that he agrees to have appropriate 
diagnostic and therapeutic proce- 
dures, and that he understands 
that there are no guarantees made. 
The variety of these special con- 
sent forms have proliferated in the 
last few years. Standard forms are 
available from various accrediting 
agencies including the American 
Medical Association, the Ameri- 
can Hospital Association, Ameri- 
can College of Surgeons, etc. In 
certain instances, especially 
where ability to have children 
may be affected by the planned 
procedures, the consent forms 
will be signed by both husband 
and wife; in all cases of medical 
treatment of a minor, by the father 
and/or mother. Although many of 
these forms state specifically that 
the patient has been apprised of 
the risks involved and that the 
physician in charge has explained 
alternate methods of treatment, 
often the patient being admitted 
to the hospital is under emotional 
or physical tension, and fails to 
understand exactly what he has 
signed even though he says he did 
understand. 

There are also special consent 
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What happened in the hospital? 


forms obtained prior to the per- 
formance of unusual or especially 
risky procedures. Again, much 
legal language is put in the con- 
sent form in an effort to document 
the fact that the patient under- 
stands completely what is going to 
happen. Potentially hazardous 
radiologic procedures; blood 
transfusions; bone marrow ex- 
aminations are examples of spe- 
cial consent forms which will 
often be separate from the main 
operative or admission permit. Of 
particular significance is the au- 
topsy permit which is normally 
the responsibility of the next of 
kin. Permission to dispose of or- 
gans or tissues (i.e., amputated ex- 
tremities) may be included with 
the operative permit. Although 
verbal permission may suffice for 
any or all of these activities in the 
hospital, documentation is be- 
coming more and more important, 
and such documentation is nor- 
mally expected. Witnessed signa- 
tures are usually included in 
these various forms of permission, 
but the oath is usually not ad- 
ministered. Special attention is 
called to the possibility of exceed- 
ing the limits of permissions 
given, and careful reading of the 
permit is sometimes important to 
evaluate the limitations or excep- 
tions created by the permit. 


Progress Notes 


Usually progress notes (mean- 
ing the description of the patient’s 
condition during the hospital 
stay) are on a special form on 
color-coded paper. The progress 
notes are written ona more or less 
regular basis starting with a brief 
statement as to the reason that the 
patient is in the hospital. Subse- 
quent notes are made ona basis of 
severity of the illness and the re- 
sponse of the patient to treatment. 
The Joint Commission on Ac- 
creditation of Hospitals says that 
the progress notes should be 
made as frequently as the 
patient’s condition and changing 
conditions warrant. In general, ifa 
patient is quite ill and a variety of 
treatments are being carried out 
and altered, progress notes will be 


on a daily basis. In an acute or life 
threatening situation, the prog- 
ress notes will be made several 
times daily. Ordinarily if they are 
to be made quite frequently, not 
only the date but the time of the 
progress note will be mentioned. 

The progress notes are usually 
in the handwriting of the physi- 
cian, often barely legible, and fre- 
quently are made up of abbrevia- 
tions, types of medical jargon, or 
initials indicating certain com- 
monly employed expressions 
used in the various specialities in 
the practice of medicine. 

Ina separate area in the hospital 
record, also usually identified by 
a characteristic color of paper, are 
forms called “‘doctors’ order 
sheets” for physicians’ orders. 
These include requests for spe- 
cial tests, medication, occasion- 
ally consultation and at the ap- 
propriate time an order for dis- 
charge. 

Major allergies are usually re- 
corded permanently on the front 
of the patient’s chart and also in 
the doctor’s order sheet. Either on 
the physician’s order record 
proper, or elsewhere in the chart 
including the medication record, 
the time that the orders were car- 
ried out is usually recorded. For 
instance if a drug were ordered to 
be given four times a day, there 
will be an appropriate symbol or 
initial or other evidence made 
there or elsewhere that this order 
was noted, the time that it was 
noted, and the time that the medi- 
cation was given. This evidence 
of response to the orders is impor- 
tant to evaluate. 

Orders for narcotics and certain 
other potent medications will au- 
tomatically expire unless reor- 
dered. This rule, which is aimed 
at preventing narcotic addition or 
over-utilization of drugs, may 
work to the opposite effect so that 
the patient is denied medication 
because the physician has failed 
to reorder it. The various timing 
relationships in medications and 
other treatments in the hospital 
become especially crucial when 
the patient is seriously ill. 

So called preoperative orders 
are also written in the doctors’ 


order sheet. These orders may be 
written by both the surgeon 
and/or the anesthesiologist and 
again it is possible to have errors 
of omission and commission in 
this field of divided responsibil- 
ity. In contra distinction to the 
doctors’ order sheet, the medica- 
tion records are kept by the nurs- 
ing staff. The hospital records 
provide ways by which the diag- 
nostic and therapeutic measures 
can be cross-referenced or 
checked, when an effort is made 
to establish the fact that the pa- 
tient did receive proper care. 


Nurses’ Notes 


Often overlooked but probably 
the most fruitful area for study, 
from the point of view of the attor- 
ney, are the nurses’ notes. They 
are voluminous, usually in the 
back of the patient record, often 
poorly reproduced by copying 
machines, and frequently difficult 
to interpret. Nevertheless, these 
notes provide the ultimate stan- 
dard for reliability of patient hap- 
pening and without them a true 
picture of what took place during 
the patient’s hospitalization can- 
not be completely understood. In 
most instances, these nurses’ 
notes are independent of, and re- 
corded separately from, the con- 
tinuing charting of the vital signs, 
i.e., termperature, pulse, respira- 
tion and blood pressure. 

The nurses’ notes proper are in 
chronological order, written by 
the nursing supervisor, charge 
nurse or floor nurse. They are 
rarely written by ward secretaries 
or licensed practical nurses. 
These notes are initialed or 
signed by the verson writing 
them. Time and date of the nota- 
tion are carefully inscribed. Thusa 
continuing record of the major 
complaints, alteration in the con- 
dition and movement of the pa- 
tient to various areas in the hospi- 
tal are recorded. There is little or 
no reason for bias in these records 
and their objectivity is apparent in 
the language which is employed. 
Abbreviations, medical slang, and 
medical shorthand are not used, 
and simple narrative statements 
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are expected in these notes. 


During various critical periods 
of the hospitalization, the notes 
are more voluminous and obser- 
vations more frequently made. 
One difficulty in attempting to fol- 
low the patient’s course in the 
hospital by using nurses’ notes 
arises when the patient is trans- 
ferred to another department. Al- 
though this transfer will be re- 
corded, the nurses’ notes in inten- 
sive care, operating room, deliv- 
ery room, or in a special depart- 
ment of the hospital like 
physiotherapy or radiology, will 
be found on a different type of 
paper, and depending upon the 
length of stay in these special 
areas of the hospital, there may be 
apparent hiatus in the nurses’ 
notes. It becomes important then 
to search elsewhere in the record 
for other nurses’ observations if 
such a temporary or permanent 
transfer has taken place. The 
nurses’ observations, whether on 
the floor or in the special areas, 
are usually accurate, and if read- 
able and legible, extremely infor- 
mative. 

More specitically, the areas of 
scrutiny by attorneys will proba- 
bly include the following: 

1. Patient’s symptoms-Although 
a physician’s history and physical 
examination and progress notes 
are expected to contain the com- 
plaints or subjective experiences 
had by the patient during the hos- 
pital stay, i.e., pain, inability to 
void, headache, soreness in the 
mon for the patient’s symptoms to 
jection, etc., etc., it is not uncom- 
mon for the patient’s symptons to 
be overlooked in the progress 
notes. Almost without exception 
such symptoms will be recorded 
in the nurses’ notes and the time 
that the symptoms have been ex- 
perienced also mentioned. 

2. Nursing or medical proce- 
dures—rather accurate timing of 
when a transfusion was started 
and completed; when the patient 
went to the operating room; when 
the patient was discharged from 
the hospital, etc., are to be found. 
Such recordings of the times of 
these various events may be criti- 
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cal in the interpretation of the un- 
toward or unexpected. 

3. The chronology of the hospi- 
tal stay. Because nurses work in 
shifts and because nurses are pre- 
sent “around the clock,” there isa 
continuous record of the 24-hour 
day. Notes made during the late 
evening or during the night may 
reveal the beginnings of difficul- 
ties which are not found in the 
doctor’s progress notes. 

Attorneys must study with ex- 
treme care the nursing notes. If 
copies of these notes are not legi- 
ble, efforts should be made to in- 
spect the original nurses’ notes. 
What the nurses say happened 
can then be evaluated along with 
what the various physicians say 
happened. The combination can 
provide a reasonably clear picture 
of the entire hospital stay. Most 
importantly, discrepancies can be 
discovered and hopefully prop- 
erly interpreted. 


There are certain other objec- 
tions to total reliance on the au- 
topsy reportas a sole arbiter of the 
appropriateness of the treatment. 
While the pathologist performing 
the autopsy is probably objective, 
his recitation of the abnormal 
findings may mislead the attor- 
ney. Normally the pathologist will 
summarize the autopsy findings 
by giving a primary cause of death 
with related findings, i.e., 
coronary thrombosis due to a 
coronary artery arteriosclerosis, or 
bilaterial bronchopneumonia due 
to aspiration of mineral oil. Other 
findings are usually catalogued 
according to basic physiologic 


systems of the body, cardiovascu- 
lar, gastrointestinal, neuromuscu- 
lar, etc. Most adults will have sev- 
eral abnormal findings which will 
appear on the front sheet of the 
autopsy report. While it is ex- 
tremely useful and may in some 
instances be the most useful part 
of the medical record, the findings 
must be interpreted with caution 
and usually expert consultation 
will be needed. 


Incidental Reports 


A few written observations 
about patients do not appear in 
the hospital record proper. Sus- 
pected transfusion reaction re- 
ports may be filed in the blood 
bank or in the administrator’s of- 
fice or in a separate area in the 
medical records department. Cer- 
tain other records may be kept in 
the various divisions of the hospi- 
tal and not even assimilated into 
the final medical record. 

More importantly from the 
attorney's point of view, are so- 
called incident reports. These are 
formalized statements made by 
physicians, nurses, or other atten- 
dants about unexpected happen- 
ings to patients (employee in- 
juries are also usually recorded in 
this fashion). All kinds of unex- 
pected happenings are recorded. 
Falling from bed, fainting in the 
bathroom, improper medication 
administration, injuries or acci- 
dents occurring while being 
moved from one department to 
another. Altercations between pa- 
tients or patients and hospital per- 
sonnel may become part of an in- 
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cident report. Thus, when an at- 
torney requests transcript of hos- 
pital records, he may well amplify 
his request to include all written 
material pertaining to the care of 
the patient while the patient was 
hospitalized. Reviews by au- 
thorized committees (i.e., Audit, 
Utilization, etc.) are privileged 
in a special medico-legal way and 
often not subpoenable. 


Discharge Summary and 
Autopsy Report 


The Joint Commission on In- 
spection and Accreditation of 
American Hospitals requires a 
discharge summary by the physi- 
cian at the time that the patient 
leaves the hospital. Minimum in- 
formation includes primary com- 
plaint, pertinent physical find- 
ings, relevant laboratory, X-ray 
and other diagnostic procedures, 
tvpe of treatment, results of treat- 
ment and, especially important, 
condition on discharge with re- 
commendations for follow-up 
treatment and care. 

The discharge summary is a 
convenient place to begin the in- 
spection of the hospital record as 
it will summarize, hopefully with 
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a reasonable degree of accuracy, 
the events which took place dur- 
ing the hospitalization. It is usu- 
ally the only area in which satis- 
factory information can be ob- 
tained about what the patient was 
expected to do after he returned 
home. This area may be an ex- 
tremely significant, or critical 
one, in the total evaluation by an 
attorney. 

If a postmortem examination is 
performed, the autopsy report 
will incorporate a clinical sum- 
mary similar to the discharge 
summary, possibly somewhat 
more elaborate. It will also in- 
clude an external and internal ex- 
amination of the body, micro- 
scopic examination of bits of tissue 
taken from pertinent organs. Also 
chemical, bacteriologic and other 
special examinations will be indi- 
cated. From the attorney’s point of 
view, the autopsy report provides 
relatively objective evidence of 
the type of illness, failure to re- 
spond to treatment, and corrob- 
oration of the findings made dur- 
ing life. It is important, however, 
to recognize that it is virtually im- 
possible for any physician to 
know, notwithstanding the many 
medical aids available to him, all 
that was wrong with the patient, 
or to be able to correct by his ef- 
forts alone, more than a few of the 
abnormalities. It is also important 
to recognize that autopsies are 


carried out hours and occasionally 
days after death, and the situation 
present at the time of death may 
be obscured or altered by post- 
mortem changes. 

Notably in the laboratory, but 
also in other areas of hospital or- 
ganization, are various state- 
ments, graphs, charts, etc., deal- 
ing with “quality control.” For 
example, bacteriological surveil- 
lance is a must in all hospitals and 
appropriate culture of inert mater- 
ial and various geographic areas is 
routinely performed. Inspection 
of service areas in the hospital is 
also carried out and appropriately 
documented. Some emphasis is 
made about this matter because in 
connection with patient care if 
there is evidence that there has 
been recent departure from 
proper standards controls in a 
general function of the depart- 
ment, the care of the patient may 
have been adversely affected. It 
behooves the attorney then, in in- 
vestigating all facets of his client’s 
medical misfortunes, to obtain, 
where pertinent, records from 
these various departments indi- 
cating that satisfactory control 
procedures do exist and have 
been adequately evaluated. 

Although far from perfect, hos- 
pital records, if perused carefully 
and logically, will give a reasona- 
ble answer to the question—What 
happened in the hospital? 0 


Publication of a new edition of 
Problems in Hospital Law has 
been announced by the Health 
Law Center, Aspen Systems Cor- 
poration. 

All chapters in the previous edi- 
tion, first published in 1968, have 
been rewritten and revised, with 
new chapters added to reflect cur- 
rent trends and recent decisions 
involving the legal problems and 
responsibilities of hospitals and 
their staffs. 

Commenting on the new edi- 
tion, Gerald Seifert, director of the 
Health Law Center, noted that 
“recent trends underscore the 
need for hospital personnel to be 
well informed about the legal is- 
sues discussed in Problems in 
Hospital Law.” He cited as exam- 
ples the increasing number of law- 
suits involving hospital responsi- 
bility and liability, and the chang- 
ing interpretations made by the 
courts and regulative agencies re- 


“Problems in Hospital Law”’ 


garding the hospital’s legal re- 
sponsibilities. 

Problems in Health Law deals 
with a number of critical issues. It 
investigates the legal rights of pa- 
tients; the responsibilities and 
liabilities of hospitals and indi- 
vidual staff members with respect 
to patients, of hospital to staff, staff 
to hospital, and hospital to gov- 
ernment; the conditions under 
which the hospital assumes re- 
sponsibility for staff actions or fail- 
ings. 

Problems in Hospital Law was 
prepared under the editorial 
supervision of Nathan Hershey, 
professor, School of Public Health, 
University of Pittsburgh. It is writ- 
ten by the same legal staff respon- 
sible for the Health Law Manual. It 
may be obtained for $15 a copy by 
writing to Dept. RR, The Health 
Law Center, Aspen Systems Cor- 
porations, 11600 Nebel Street, 
Rockville, Md. 20852. 
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UP TO $400 A WEEK if you're sick or disabled! 
Apply now at these attractive premium rates! 


Semi-Annual Premiums 


Weekly Under 
Indemnity age 30 30-39 40-49 50-59 


$ 50.00 $2750 9 3150 9§ 43.00 $ 57.00 
100.00 53.50 61.50 84.50 112.50 
150.00 79.50 91.50 126.00 168.00 
200.00 105.50 121.50 167.50 223.50 
250.00 131.50 151.50 209.00 279.00 
300.00* 157.50 181.50 250.50 334.50 
350.00* 183.50 211.50 292.00 390.00 
400.00* 209.50 241.50 333.50 495.50 

$ 50.00 $ 22.00 $ 25.00 $ 36.50 $ 50.50 
100.00 42.50 48.50 71.50 99.50 
150.00 63.00 72.00 106.50 148.50 
200.00 83.50 95.50 141.50 197.50 
250.00 104.00 119.00 176.50 246.50 
300.00* 124.50 142.50 211.50 295.50 
350.00* 145.00 166.00 246.50 344.50 
400.00* 165.50 189.50 281.50 393.50 

$ 50.00 $ 19.00 $ 20.50 $ 27.50 $ 41.50 
100.00 36.50 39.50 53.50 81.50 
150.00 54.00 58.50 79.50 121.50 
200.00 71.50 77.50 105.50 161.50 
250.00 89.00 96.50 131.50 201.50 


Plan L-65 


Plan 5-2 


300.00* 


106.50 


115.50 


157.50 


241.50 


350.00* 


124.00 


134.50 


183.50 


281.50 


__400.00* 


Premiums are for benefits payable beginning on the first day for accidents and the eighth day for sickness. !f hospital 
confined, sickness benefits begin from the first day of hospital confinement 


141.50 


153.50 | 


209.50 


321.50 


* Reduces to $250.00 weekly indemnity at policy anniversary immediately preceding insured’s 60th birthday, and 
premium reduces proportionately 


Premiums are based on age at entry and increase at attained age indicated. 
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What would you do 
if disability stopped your income 
suddenly, unexpectedly? 


You can solve that problem rightnow! Arrange asteady, continuing income in advance, by enrolling in 


this special program. Then, when the unexpected happens, insurance goes into action for you. 

Accident benefits begin the first day you're disabled. Sickness benefits begin with the eighth day of 
disability or the first day of hospital confinement, whichever is earlier. Or you may choose to have 
accident and sickness benefits start later, at a lower premium. 


Note: Benefits are payable to a maximum of four weeks for pregnancy which commences 30 days after the effective date of 


the policy. 


A choice of plans 


Choose the plan that best fits your needs. They differ only in 
the maximum period of benefits. 


Pian L-65. Accident benefits up to your lifetime.* Sickness 
benefits to age 65* or up to two years if disability begins 
between your 63rd and 70th birthdays. 

Plan L-7. Accident benefits up to your lifetime.* Sickness 
benefits up to seven years* but not beyond age 65; up to 
two years if disability begins between your 63rd and 70th 
birthdays. 

Plan 5-2. Accident benefits up to five years. Sickness benefits 
up to two years. 

*Payable for the first five years based on your inability to 
perform every duty of your occupation. Thereafter, benefits 
are based on your inability to perform the duties of any gainful 
occupation for which you are reasonably fitted. 


Exclusions 


This coverage excludes: war, military service, test or experi- 
mental flying, suicide, operating or learning to operate as an 
aircraft crew member, flying in any aircraft operated by, or 
under the direction of, any military authority. 


Enroliment 


Applicants under age 55 may apply, subject to acceptance 
by the company. Any individual entering the profession and 
becoming a Member of The Florida Bar shall be eligible to 
apply, regardiess of past medical history, provided the re- 
quest is made within 40 days after assumption of practice. 
Physically impaired risks are assured $100 weekly indemnity, 
as provided under Plan 5-2. 


Reduced premium plans 

Although the premiums we've shown are for first-day acci- 
dent, eighth-day sickness Coverage, you may choose to self- 
insure short-term disabilities and reduce your premium. For 
example: 


Approximate Discount 
Self-insured Waiting Period Pian 5-2. Plans L-7 & L-65 


None for accident and 
4 weeks for sickness 18% 13% 


4 weeks for accident 
or sickness 25% 20% 


8 weeks for accident 
or sickness 30% 


13 weeks for accident 
or sickness 35% 


26 weeks for accident 
or sickness 50% 


Special features 

Accidental death. $1,000 in accidental death benefits is 
provided with each policy. 

Dismemberment. Plans L-7 and L-65 pay up to 200 times the 
selected weekly indemnity for accidental loss of limbs, sight, 
speech and/or hearing. Plan 5-2 pays from $500 to $1,000, 
depending upon the nature of the loss. 
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Non-disabling injuries. This policy pays doctor's fees for 
treatment of non-disabling injuries, to a maximum of one 
week's indemnity. 


Waiver of premium. After you have received benefits for six 
continuous months, all future premiums are suspended for as 
long as you are entitled to receive benefits. 


Specific indemnities. A guaranteed minimum amount is 
paid for certain fractures and dislocations. 

Private pilots. Licensed private pilots are covered without 
additional charge. 

— coverage. This plan covers you anywhere in the 
worid. 


Termination of coverage 
The company reserves the right to decline to renew your 
policy on the following grounds only: 
1. If you fail to pay a premium due. 
2. If you should cease to be a Member of The Florida Bar. 
3. If you should cease to be actively engaged in your 
profession. 
4. When you reach age 70.* 
5. If all policies issued by the company to Members of The 
Florida Bar should be terminated on the renewal date. 
*Special income benefit rates are furnished automatically for 
insured members who attain age 70. 
This advertisement is for illustrative purposes only and is not a 
contract. Only the insurance policy can give the actual terms, 
coverage amounts, conditions and exclusions. 


Apply for coverage now! 
1. Complete, sign and date the application. 
2. If you have any questions, call Poe and Associates, 
Inc., collect. 

3. Mail the application to: 
POE AND ASSOCIATES, INC. 
Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 / Tampa, FL 33601 
Telephone 813/228-7361 

4. Send no payment. We will bill you. 


The Florida Bar 


recommends this insurance plan to you. 
It has been developed with your insurance needs and your 


benefit in mind. 
We stand by you. 
Administrators for 
The Florida Bar insurance plans 


P.O. Box 1348 / Tampa, FL 33601 
Telephone 813/228-7361 
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APPLICATION 


To American Health and Life Insurance Company, Baltimore, Maryland 


1. Name of Organization? 2. Full name of Applicant? (Please Print) 


THE FLORIDA BAR 


3. Business address? (Street) (City) (State) 


4 Occupation? Birth Date? 


5. Gross Weekly Earnings? 6. Beneficiary? Relationship? 


Check Plan Desired: Accident Indemnity Period Sickness Indemnity Period 


AMOUNT OF WEEKLY INDEMNITY $ —_—_ 
Plan L-65 Litetime disabled waiting Period 


c 7 years — to age 65 (2 yeais if O Accident — None; Sickness — One Week 
china Lifetime disabled between Ages 63-70) or if other than above 


O Accident weeks; Sickness weeks 
O Plan 5-2 5 Years 2 years 


7. What Accident or Health Weekly Indemnity have you in this or other Companies or Associations? 


8. Has any application for insurance ever made by you been declined, postponed or rated-up? 


9. Have you ever had any known indication of Yes N Yes No 
O O Tuberculosis O O Rheumatism in any form 
O O Heart Trouble O O High or Low Blood Pressure 
O OD Kidney Trouble O O Ulcers 
O O Bladder Trouble O O Diabetes 
O O Nervous Trouble Yes No 


O O Any other sickness, disease or disability? 


If any of the above questions are answered ‘yes’, explain fully. 


. Have you ever had or been advised If so, what for? When performed? Has recovery 


If not give particulars. 
to have surgical treatment? been complete? 


. Have you been disabled by either accident or illness or When? (Duration) Explain fully 
received medical attention or advice during the past five years? 


. Are you now to the best of your knowledge and belief in sound 
condition physically and mentally and free of any physical deformity? 


. Do you understand that this application is subject to acceptance by the American Health and Life Insurance Company, Baltimore, Maryland, and thatthe 


insurance hereby applied for will not be effective unless you are regularly attending all the usual duties of your occupation on the effective date of your 
coverage? 


Date Signature 


Countersigned by 


(Licensed Resident Agent) 


The Company may communicate with any physicians or hospitals for further information on me. 
| represent the foregoing statements to be true and complete to the best of my knowledge and 
belief and agree that any insurance will be issued in reliance thereon. 


Dated at on the 


Signature of Applicant 
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By Whom? 
Witness 
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First Class 
Permit No. 4283 
Tampa, Fla. 


Business Reply Mail 


No postage necessary if mailed in the United States. 


postage will be paid by 
POE AND ASSOCIATES, INC. 


Administrators for 
The Florida Bar insurance plans 


P.O. Box 1348 
Tampa, FL 33601 
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TESTIMONY 


By William N. Chambers, M.D. 


With the advent of the drug cul- 
ture the word paranoid came into 
much more frequent use. Previ- 
ously it had currency among 
psychiatrists, psychologists and 
other social scientists and an in- 
creasing number of persons of 
education and literate bent. But 
the “bad trip” of LSD was so un- 
iformly characterized by transient 
paranoid thoughts, fleeting 
paranoid misinterpretations, or 
related referential or fearful imag- 
inings as to force the words into 
general use. 

In the population group who 
learned to spot the signs and to 
take care of one another or to “talk 
down” the “‘bad tripper,’” the 
words paranoia and paranoid 
were used fairly accurately. The 
frequency and the dramatic 
power of such events as bad trips 
probably account for the exten- 
sion of the associated words from 
drug culture in-talk and from the 
esoteric language of psychiatry 
into fairly broad usage in the gen- 
eral vocabulary. Well and good for 
general conversation that the 
words be used in many connota- 
tions with little concern for accu- 
racy or precision. The processes 
of law, however, are badly served 
if these precise and powerful 
words are misused by attorneys or 
expert witnesses in the course of 
litigation. 

Often in criminal law and occa- 
sionally in civil cases there is re- 
sort to the specific words and the 
inevitably invoked concepts of 
paranoia, paranoid, paranoid 
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schizophrenia, paranoid state, 
paranoid personality, and other 
imaginative but less valid combi- 
nations of these words. 

Justice in the outcome of issues 
central to the defenses of insanity 
or of diminished capacity, the 
capacity to stand trial, testamen- 
tary capacity, the adjudication of 
incompetency on involuntary 
commitment to an institution may 
depend upon clarification of any 
one of the concepts above cited. 
The words denoting the specific 
mental disease entities, the 
psychotic and nonpsychotic pro- 
cesses, the conjectural or simply 
adjectival uses and all of the po- 
tential misuses of this family of 
concepts have enormous range of 
meaning. Misuses may include or 
support positions diametrically 
opposed to each other or to the 
truth. In court I often hear broadly 
diverse terms from this group of 
words used almost interchange- 
ably by counsel or by the 
psychiatric expert witness. I have 
inferred at times that I am hearing 
a very deft legal use of the con- 
cepts involved to confound an op- 
posing argument. At other times I 
head counsel in a distressed 
struggle attempting to articulate 
the very tricky jargon of an alien 
field. I also observe that some 
psychiatric experts are rather im- 
precise or are downright bungling 
in the use of semantics of their 
own expertise. Many another 
psychiatric expert I observe to 
slide smoothly into the protective 
mantle of a rarely challenged cdn- 
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Expert witnesses may be impressive when they speak in absolutes but their 
testimony presents a larger target to cross examination 


fusion he has induced. After all, 
where else is “reasonable doubt” 
so valuable? 

From a litigation of no great 
gravity I recall a passage of tes- 
timony which went approxi- 
mately as follows: 

Counsel: “‘Doctor; I believe 
you stated the defendant suffered 
from paranoid feelings. Is that 
correct? 

Psychiatrist: “Yes, sir, these 
were considered by me to be pre- 
sent.” 

Counsel: “And, Doctor, what is 
the significance of this finding? 
Would you please inform the 
court whether this implies that 
psychosis exists or not?” 

Psychiatrist: “Indeed it does 
exist. A paranoid feeling can 
never exist without psychosis.” 

This passage was possibly the 
fulcrum for the entire case and 


The author, William N. Chambers, 
M.D., is presently director of the Divi- 
sion of Psychiatry and Law in the 
Psychiatric Department of the Univer- 
sity of South Florida School of 
Medicine and VA Hospital in Tampa. 
He received his M.D. from Washington 
University School of Medicine and did 
postgraduate work at the University of 
California. A fellow of the American 
Psychiatric Association and diplomat of 
the American Board of Psychiatry and 
Neurology, Chambers has served in a 
number of clinical and hospital ap- 
pointments in the U.S. Air Force and 
Navy. He was chief of psychiatry in the 
Duval Medical Center, Jacksonville; 
St. Vincent’s Hospital, also in Jackson- 
ville; U.S. Naval Hospital, Yokosuka, 
Japan; and the Naval Hospital, Long 
Beach, California. He has also served as 
an instructor and lecturer in his field 
and has published numerous articles 
about psychiatry in medical and Armed 
Forces journals. 
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certainly could have been used to 
lever the doctor into a morass had 
opposing counsel known the lan- 
guage involved and how to use it. 
The phrase “‘paranoid feeling” is 
virtually meaningless; it does not 
refer to any specific illness, is not 
itself attributable to any definable 
entity and it could have had rele- 
vance to at least four levels of 
mental function. It would be at 
least equally meaningful in com- 
mentary on the following: (1) 
Upon a “normal” personality, (2) 
on that entity known as paranoid 
personality, (3) on transient or 
secondary thought process in var- 
ious neuroses or (4) in relation to 
any one of several psychotic ill- 
nesses. Instances (1), (2) and (3) 
above are nonpsychotic mental or 
personality conditions. The 
doctor’s flat assertion that 
“paranoid feelings” (whatever 
that may mean) may “never exist 
without psychosis” is an invita- 
tion to an adroit dissection by 
counsel. In the testimony quoted 
adverse counsel did not respond 
to the invitation. 

Neither standard general dic- 
tionaries nor the nonspecialty 
medical dictionaries offer much 
help, but in fact may confuse or so 
oversimplify as to leave the 
lawyer reader the worse off for 
understanding. The psychiatric 
dictionaries begin to offer some 
clarification but the data given do 
not indicate what of relevance has 
been omitted from the. official in- 
ternational disease classification 
now in use by psychiatrists and 
medical statisticians. Also, many 
related sub-listings include some 
items now obsolete and so 
marked, others obsolete and not 
so marked, some peculiar to one 
theorist only and never represent- 
ative of or generally accepted by 
organized psychiatry. For exam- 
ple, The Fourth Edition of the 
Psychiatric Dictionary of Hinsie 
and Campbell, a highly regarded 
lexicon, contains some 36 sepa- 
rate interrelated listings in the 
paranoia, paranoid, etc., group of 
inclusions. “Paranoid feeling” is 
not encountered in the dictionary, 
but if used in esoteric conversa- 
tion it would require interpreta- 


tion in the context of other ascer- 
tainable data to know if the 
speaker were referring to perse- 
cutory delusions to a basis of un- 
consciously denied homosexual- 
ity, or to a sort of chip on the 
shoulder quickness of the 
conversation’s subject to blame 
others. 

The official categorization and 
definition of characteristics of the 
conditions under consideration is 
found in the Diagnostic Manual 
of Mental Disorders, Third Edi- 
tion (DSMII), 1968, published by 
the American Psychiatric Associa- 
tion, Washington, D.C. This man- 
ual is the psychiatric section of the 
internationally accepted ICD-8, 
the International Classification of 
Disease, No. 8. Both the DSMII 
and ICD-8 refer to material class- 
ified in nomenclature agreed up- 
on by the medical community 
of participating nations through- 
out the world. Neither is an end 
product in final perfect form, but 
also neither is in the province of 
opinion to be accepted or rejected 
by individual psychiatrists or 
statisticians. The classification of 
paranoia, paranoid, etc., in 
DSMII thus is above individual 
acceptance, rejection or opinion 
of an expert witness contrary to 
the fashion in which he might ac- 
cept or reject a text or a published 
or quoted opinion by another au- 
thority. 


Official Definitions 


The official nomenclature and 
coding of entities and conditions 
which might involve paranoia, 
paranoid or relation concerns are, 
excepting my parenthetic com- 
mentary, listed as follow: 


Code# Condition 

318#* No mental disorder* (Literally 
American physicians must code this as an 
official diagnosis. The asterisk identifies 
categories or qualifications included in 
ICD-8 for use by physicians, statisticians 
and medical librarians in the United States 
only.) 

301.0 Paranoid Personality 

300 Neuroses (major category IV in 
DSMII, in which the subdivisions 300.0 
through 300.9 identify specific neurotic 
illnesses. Any one of these conceivably 
could be a basis for “paranoid feelings” or 
for actually demonstrable paranoid 
thought process as a nonpsychotic accom- 
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paniment of the basic illness, secondary or 
transient and of little enough predomi- 
nance as to not impart the major charac- 
teristics to the illness concerned.) 

295 Schizophrenia (which is a major 
category of severe mental illness of several 
types, in which any type might be the basis 
for paranoid thought processes). 

295.0 Schizophrenia, simple type 

295.1 Schizophrenia, hebephrenic type 
295.2 Schizophrenia, catatonic type 
295.23* Schizophrenia, catatonic type, 
excited* 

295.24* Schizophrenia, catatonic type, 
withdrawn* 

295.3 Schizophrenia, paranoid type (this 
is the type of schizophrenic illness which 
is characterized by paranoid delusional 
thinking or paranoid thought disorder to 
the extent that these so prevail over other 
manifestations of illness as to dominate the 
clinical picture). 


295.4 Acute schizophrenic episode 
295.5 Schizophrenia, latent type 
295.6 Schizophrenia, residual type 
295.7 Schizophrenia, schizo-affective 
type 

295.73* Schizophrenia, schizo-affective 
type, excited* 

295.74* Schizophrenia, schizo-affective 
type, depressed* 

295.8* Schizophrenia, childhood type* 
296 Major affective disorders (another 
major category of psychotic illnesses, spe- 
cifically subcoded under numbers 295.0 
through 296.9, which not so frequently as 
the schizophrenias present paranoid 
thought, but in which paranoid delusion 
may occur). 

297 Paranoid states (a major, separate, 
rare, dangerous and exceedingly difficult 
set of mental illnesses to know, diagnose, 
treat and manage, about which there is in- 
complete knowledge and considerable 
disagreement). 

297.0 Paranoia 

297.1 Involutional paranoid state 

297.9 Other paranoid state (curiously the 
coding numbers vault from 297.1 to 297.9, 
with no designated intermediates; there 
are no omissions, although the gap would 
seem to so imply). 

298 Other psychoses (here by implication 
of numbering is another major group of 
illnesses but only one illness, the next 
listed, is internationally accepted. The 
other illnesses are cited by listing in brack- 
ets, [ ], to denote that these classifications 
are not used within the United States or 
that their usage is confined to medical re- 
cord librarians only. Its interest im- 
mediately is the inclusion of a paranoid 
psychosis which physicians do not recog- 
nize nosologically in the United States). 
298.0 Psychotic depressive reaction 
[298.1 Reactive excitation] 

(298.2 Reactive confusion] 

(298.3 Acute paranoid reaction] 

[298.9 Reactive psychosis, unspecified] 
(290 through 294.8 are all psychoses of or- 
ganic or toxic origin which might include 
paranoid phenomena. The subgroups are 
specifically cited in only those instances 
which often give rise to paranoid thought 
disorder or delusion) 

291 Alcoholic psychoses 

291.0 Delirium tremens 

291.1 Korsakov’s psychosis 

291.2 Other alcoholic hallucinosis 

291.3 Alcohol paranoid state 

294.3 Psychosis with drug or poison intox- 
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ication other than alcohol 
294.4 Psychosis with childbirth 


Use of the word “never” can be 
embarrassing to a doctor, as can 
the word “always,” in the event 
he or she is called upon to defend 
either. In the above listings all of 
the codes beginning with the digit 
‘2’ identify psychotic reactions, in 
which paranoid processes of 
thought may with greater or lesser 
frequency be observed. Listings 
beginning with ‘3’ generally refer 
to nonpsychotic conditions, 
neuroses, personality disturb- 
ances, behavioral disorders and 
other conditions not definably 
psychotic but in which transient, 
secondary, or reactive paranoid 
thought process may be observed. 
The numbered classificiations, 
310 through 315, are reserved for 
the several levels of mental retar- 
dation, in some of which paranoid 
thought may present a concomit- 
ant problem and in some of which 
retardation may be so severe as to 
equate with psychosis. Expert 
witnesses may be more impres- 
sive when they speak in absolutes 
but they also become much more 
vulnerable to impeachment and 
their testimony presents a far 
larger target to cross examination 
than the presentation of less 
dramatic but carefully qualified 
opinion would allow. 


Paranoid Schizophrenia 


The concepts above are best 
appreciated in the light of some 
statistical gradation. Without 
other qualification let us go di- 
rectly to the matter which holds 
for both physician and attorney 
the greatest statistical import by 
far, and probably the greatest 
practical significance. I refer to 
the condition of paranoid 
schizophrenia, which alone by in- 
cidence, frequency of court in- 
volvement, danger, and impair- 
ment of responsibility probably 
eclipses the sum total of all the 
other conditions added together. 
When the concepts of paranoia or 
paranoid arise, they more fre- 
quently than not will refer to a 
schizophrenic illness. The expert 
testifving that such disease does 
exist or has overtly existed might 
well be required to define pre- 
cisely what is meant by both 
terms, “paranoid” and “schizo- 
phrenia.” The expert might be ex- 
pected to describe in the abstract 


the features of the illness, those 
findings specifically manifested 
by the instant examinee, and to 
explain why and how the diag- 
nosis was made, i.e., the doctor's 
deductive and exclusive medical 
thought process which has led 
beyond reasonable doubt to a 
diagnostic conclusion which 
might influence a judge or a jury. 
If the doctor cannot convincingly 
do this, there might be reasonable 
doubt cast upon the expertise of 
the expert. 

Occasionally, if presure or pre- 
ciseness be lacking, an opinion is 
offered in princely fashion that 
“the diagnosis depends on the 
total clinical examination.” I 
would agree...but I would like to 
hear an accounting of the evi- 
dences derived from that exami- 
nation and how they were fitted 
into that diagnosis before I could 
be persuaded that the diagnosis 
indeed has been drawn from the 
“total clinical picture.” Counsel 
who cannot or will not pursue the 
niceties of these nomenclatures 
and the vast implications behind 
them must forego the benefits of 
both a persuasive direct examina- 
tion and a doubt-inducing cross 
examination. 

It is quite possible that a 
lawyer—or, for that matter, a 
psychiatric expert witness 
—might view Freud’s initial for- 
mulation of Judge Schreber’s af- 
fliction of paranoia’ with 
homosexual features or the bulk of 
psychoanalytic theory as a maze of 
supposition expressed in vague 
linguistics.! Neither physician nor 
attorney, however, can afford to 
dismiss or to ignore the wordings 
of reports of psychiatric studies 
expressly conducted for the pur- 
pose of shedding light into the 
evaluation of a particular indi- 
vidual to whom at the moment 
findings relevant the 
M’Naghten formula, fitness for 
trial or commitment questions 
apply. 


Cross Examination 


There well may be basis for the 
legal aphorism that more cases are 
lost in cross examination than are 
won in direct examination. I read- 
ily acknowledge that I am omit- 
ting the polished practitioner's 
usage of either direct or cross ex- 
amination; but I do so because 
these seem to me to be in the 
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minority as applied to psychiatric 
matters. From my vantage point as 
psychiatrist, it appears that the 
psychiatric expert witness enjoys 
a kind of “hands off’ treatment in 
court from both sides of the adver- 
sary process. The attorney who 
wants the expert's testimony may 
secure some pontifical and re- 
sounding phrases which benefit 
his argument. Then direct exami- 
nation yields to a cross examina- 
tion which rarely challenges the 
hollowness or vagueness which 
may have been present in the tes- 
timony just given. Quite often 
cross examination seems to have 
no plan, seems to come from no 
particular position contradictory 
to what has just been heard, and 
too often allows a repetition of the 
very theme the examiner is seek- 
ing to refute. Rarely is the expert 
forced much beyond the posture 
of, “I’m trained and special and 
expert in these matters, and it’s so 
if I say it’s so.” If this implication 
comes across pompously some 
discredit has occurred at least. 
The attorney may then extricate 
himself and free the witness with 
some oblique derogatory impli- 
cation that no sense worth hearing 
in court is to be had from 
psychiatry or from this psychia- 
trist. Contradictorily, the attorney 
may then call another expert to be 
led through the same charade, but 
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from reversed adversary polarity. 
The numbers game is far less per- 
suasive than clear testimony from 
one witness. 

Obviously, both direct exami- 
nation and cross examination be- 
come much more effective when 
they are incisive, succinct, under- 
standable and inescapable. Grant- 
ing that the adversary system 
hopefully prevents one attorney's 
enjoying such a position unchal- 
lenged, the approach made to it 
and the degree to which it is at- 
tained probably reflect the prep- 
aration made for the contest. For 
this digression into the attorney’s 
expertise I stress that I comment 
solely from the position of the 
psychiatrist.But with my digres- 
sion into technique and prepara- 
tion I wish to emphasize the need 
for the attorney's familiarization 
and the value of the pretrial con- 
ference to determine if expert 
witness and attorney can speak a 
shared language before the trier of 
fact. If indeed they can speak the 
same tongue the most abstruse 
and difficult passages of jargon 
can be rendered into effective or- 
dinary language, understandable 
and therefore meaningful or con- 
vincing, and of value to judge or 
jury. And for the adverse attorney, 
both challenge and opportunity 
inhere in a true comprehension of 
the language in which his case 
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also will be won or lost. Com- 
prehension sheds the mystery and 
suggests both position and goal 
for cross examination. 

For my commentary about pre- 
paration and comprehension to 
convey my point, I restate my be- 
lief that the greatest lack of the 
development of strength of tes- 
timony from a favorable psychiat- 
ric expert witness and the greatest 
difficulty in impugning the tes- 
timony of the adverse psychiatric 
expert both occur in the realm of 
the special language of 
psychiatry. And in all that lan- 
guage no family of words or con- 
cepts is more difficult to deal with 
than that of paranoia. 0 


1Sigmund Freud: Collected Papers, 
Vol. III, Paper IV. London, The Hogarth 
Press and the Institute of Psycho-analysis, 
1950. 
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Tired of so-so service from your present lending source? The 
man from HELLER knows how to HUSTLE on your behalf! He’ll 
dig for ways to help you get the dollars you need. He'll make 
things easier for you by aggressively following up on details. 
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Checklist for Preparation for Strikes in the Public Sector 


This is the conclusion of an ar- 
ticle which began in the August 
issue. In the first part of the arti- 
cle the author summarized the 
legal principles relative to enjoin- 
ing strikes of public employees, 
strike prevention and prepara- 
tion, policy decisions the public 
employer must make, and action 
to take before the strike. To be 
meaningful, this article and the 
preceding one, both composing, 
“Checklist for Preparation for 
Strikes in the Public Sector” 
should be read together. 


Part 2 


Things to Do Immediately Prior 
To The Strike 


1. Meet with your labor attorney 
to: 

(a) determine if sufficient evi- 
dence is present to permit the 
threatened strike to be enjoined 
and if so, whether it would be 
prudent to take such action; 

(b) determine what action may 
be taken against the union or in- 
dividual employees for illegal ac- 
tivity or violence. 

2. Consult with your chief of 
police on proper security, or chief 
security official, and confirm the 
security arrangements made ear- 
lier. 

3. Alert police force for action. 
(Should a police strike be 
threatened, go to adjacent or 
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higher jurisdiction if necessary to 
assure proper police protection 
for the citizens of the community). 

4. Meet with your fire chief and 
determine those fire hazards that 
may be accentuated ina strike and 
make any special arrangements 
necessary to protect the public 
employer’s property against arson 
or accidental fires. 

5. Consult with your insurance 
representatives and review the 
liability coverage of the public 
employer and equipment as well 
as health insurance for the emp- 
loyees. In case of fire department 
strikes, obtain concessions from 
the insurance companies that it 
will not increase fire insurance 
premiums of the community for 
the duration of the strike. 

6. Prepare the following lists: 

(a) Telephone numbers and ad- 
dresses of key officials. 

(b) Persons to be issued new or 
temporary identification passes 
and whether their pictures will be 
on such passes. 

(c) A list of critical areas where 
security must be maintained on a 
24-hour basis. 

(d) A list of operations and de- 
partments to be curtailed or sus- 
pended and circumstances that 
will dictate this occurrence. 

(e) The persons, customers, 
suppliers and private contractors 
who should be notified of the 
strike. This list should include: 

(1) the labor attorney for the 
public employer; 

(2) all employees; (Those as- 
sumed to be on strike may be sent 
a different form of communication 
reminding them of the public 
employer's regulations governing 
unauthorized absences, of the 
Florida Statutes Sections 
447.018-.019 concerning the right 
to reemployment if they engage in 
a strike and the possibility of 
fines. It should further point out 


that these employees should re- 
turn to work or show cause why 
they should not be disciplined for 
their conduct.) 

(3) clients, customers, suppliers 
and contractors; 

(4) department heads and the 
top officials of the public em- 
ployer; 

(5) news media; 

(6) security officials; and 

(7) other parties that may be af- 
fected by the strike. 

(f) List of reminders of work to 
do immediately when the strike 
begins (for example, changing the 
locks on doors, padlocks, padlock- 
ing the gas pumps, putting lock- 
ing gas caps on trucks and vehicu- 
lar equipment, notifying certain 
parties about the strike, 
emergency repais to be attended 
to, etc.) 

7. Set a procedure for orderly 
closing down of buildings, for 
dismantling equipment and 
necessary housekeeping func- 
tions and buildings and equip- 
ment that are not likely to be used. 

8. Make a list of assignments of 
functions and duties for recording 
and documenting the essential 
occurrences during the strike 
(making sure that certain persons 
have photography equipment to 
obtain such evidence as may be 
necessary). 

9. Decide whether to continue 
the work that is being performed 
by outside contractors. Deter- 
mine which outside private con- 
tractors performing work for the 
public employer will continue 
work across the picket line or in 
the face of the strike. If they will 
not, review your contract! with 
them and consider cancelling the 
same and placing contracts with 
open shop companies willing to 
continue with the work. 

10. Alert the strike committee 
and arrange conferences with 
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members of the strike committee 
and those employees who will 
work. (See Section III - Strike 
Prevention). 

11. Maintain a file on all applic- 
ants for employment—do not dis- 
card applications and job inter- 
view sheets when an employee is 
not hired. Keep these for ready 
reference during a strike situation 
as they can be of immeasurable 
value. Consider running ads for 
employment prior to strike to ob- 
tain back-up replacement emp- 
loyees. 

12. Access parking or transpor- 
tation requirements—arrange for 
parking close each 
department's operations so that 
employees will not have to walk 
across a picket line. It may be 
necessary to bring employees in 
by bus with police protection. In 
that event, you may want to con- 
sider well in advance some alter- 
native places for meeting away 
from the premises where the emp- 
loyees can report and park. If sev- 
eral locations are established, 
these can be rotated to avoid let- 
ting the union know where they 
are in sufficient time to physically 
interfere with the working emp- 
loyees reporting to the various lo- 
cations. 

13. Consider Possibility of 
Sabotage—Consideration should 
be given to whether overzealous 
employees might sabotage your 
operation as your employees walk 
out. (This should be handled by a 
top management official in coop- 
eration with all supervisors.) Put 
yourself in the place of such over- 
zealous employees who could 
damage or destroy your equip- 
ment to prevent it from operat- 
ing. 

(a) If the sabotage is successful, 
then the strike will be 100 percent 
successful. 

(b) Work out some method or 
procedure that you can use to pre- 
vent the sabotage from occurring, 
and give instructions to supervis- 
ory personnel to be on close guard 
at all times against it. 

14. Check Insurance 
Coverage—Make sure all equip- 
ment, plant, etc., are insured 
against loss from strike violence. 

15. Determine the suppliers 
who will continue service. Make 
arrangements to obtain substitute 
goods where service is refused. 

16. See that fences and gates are 
in good order. 
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17. Advise supervisors, profes- 
sionals, department heads and 
nonstriking employees of the fol- 
lowing: 

(a) What jobs they will do dur- 
ing the strike. 

(b) What positions they will 
take if the strike is called during 
working hours. 

(c) Where they will park. 

(d) When they will report to 
work. 

(e) That they should keep alert 
to any talk, signs, or indications 
that there will be a strike and im- 
mediately report such informa- 
tion to their department head. 

(f) What they should do to pre- 
vent sabotage of the operation in 
the department under their 
supervision. 

(g) That they should inspect the 
parking lots and driveways every 
morning before starting time to 
make sure that there are no nails 
or tacks in the driveway or parking 
lot. 

(h) That they should be on the 
lookout for any incidents that may 
occur on the picket line, and that 
they must make a written record 
of everything said and done by 
any strikers and pickets, giving 
names, time of day, date, actual 
words spoken, where incidents 
occurred, and especially curse 
words or threats. 

(i) That they report to their de- 
partment head at once any inci- 
dents of threats, injury or assault. 

(j) That they should inquire as 
to and advise all nonstriking emp- 
loyees and strike replacements to 
report immediately any threats or 
interference with them in any 
manner by strikers or pickets, 
whether occurring at the public 
employer's premises or away from 
the premises, and that they should 


report such incidents to the strike 
committee. 

(k) That they inquire as to and 
advise all employees as to 
whether they are being followed 
away from the premises, and if 
they are, get the names or descrip- 
tions of drivers, automobiles used 
and license numbers. 

(1) Turn in to the strike commit- 
tee any copies of pamphlets 
handed out by union representa- 
tives or members. 

(m) Advise the strike committee 
of all radio or newspaper an- 
nouncements in connection with 
the strike. 

(n) Be alert to possible sabotage 
during the course of the strike. 
Overzealous union officials will 
sometimes send replacements 
into the plant to get work in order 
to wreck or injure the machinery, 
equipment or services. 


18. Give the department heads, 
supervisors, professionals, office 
and nonstriking employees 
specific instructions of what they 
should do whena strike is called. 

(a) Advise strike committee of 
strike. 

(b) Take their assigned posts. 

(c) Advise employees of their 
legal obligation not to strike. 

(d) If you see an employee try- 
ing to force other employees to 
leave, go to the employee and ad- 
vise him to stop this action im- 
mediately and to either go back to 
work or leave the premises. 

(e) Watch out for sabotage of 
equipment and do not permit any 
employee to destroy or injure the 
machinery or equipment. 

(f) Immediately and carefully 
list the names of each employee in 
the group participating in the 
strike. 
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LABOR LAW REVIEW—Public sector strikes 


(g) If the employees are in a 
group, tell them collectively, but 
if not, then individually, as fol- 
lows: “You must resume your 
duties or leave the premises im- 
mediately.” (If possible, make 
this announcement in the pres- 
ence of a witness, preferably 
another supervisor or known loyal 
employee.) 

(h) At the end of ten minutes 
after notification, advise the strike 
committee of their refusal to leave 
the premises. 

(i) Mark on your list those who 
returned to their job. Send the list 
to the strike committee. 


Strike Prevention 


A. How Strikes Occur 

Although strikes can occur for 
almost any reason and at any time, 
they can occur in basically only 
two ways: (1) when the emp- 
loyees are at work, or (2) when the 
employees are not on the pre- 
mises. 

1. When the Employees Are at 
Work—If the strike is called while 
the employees are at work, the 
union must have strike leaders 
among the employees. Since the 
actual strike takes place on emp- 
loyer premises, the business 
agent or union organizer cannot 
directly control the strike. This is 
the most difficult type of strike to 
call. It is also the hardest to keep 
from management, since the 
strike leaders must be carefully 
trained and instructed in what to 
do. 

This type of strike is referred to 
in labor parlance as “running a 
rope through the shop.” On the 
day of the strike a prearranged 
signal is given, such as a whistle 
or horn being blown. On this 
signal, strike leaders located in 
strategic areas throughout the 
plant attempt to herd the emp- 
loyees away from their work sta- 
tions. Each of these strike leaders 
is responsible for pulling out cer- 
tain employees often by depart- 
ment or by area, depending on the 
physical location of the emp- 
loyees. 

2. When the Employees Are Not 
on the Premises—This type of 
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strike is much easier to call and 
control because the business 
agent or organizer can be present 
and participate. Although theoret- 
ically such a strike can occur at 
any time employees are not on the 
premises, most strikes occur in 
the early morning hours at or near 
the starting time for the day shift. 

B. Strike Prevention 

If a strike is predetermined by a 
union, the strike probably cannot 
be stopped except through court 
injunction. However, even with 
an injunction, certain steps 
should still be taken to minimize 
or even to persuade the emp- 
loyees not to strike in violation of 
the injunction. Reliance solely on 
the injunction can have disastrous 
results as has been proven by 
numerous public employee 
strikes around the country. The 
effects of such a strike can be 
minimized. It is the spontaneous 
strike that can often be stopped if 
the major barrier of upward com- 
munications can be overcome. 


Prevention Checklist 


First, you have to find out thata 
strike is going to occur. Next, the 
reasons why a strike is going to be 
called must be discovered. The 
reasons can be almost anything. It 
is not uncommon that employees 
become dissatisfied with several 
problems and are ignited by the 
least spark. 

1. Supervisors should be in- 
structed to keep their eyes and 
ears open for employee discon- 
tent and report fully to manage- 
ment. 

2. Supervisors should also re- 
port to management any unusual 
ways their employees are reacting 
to them; e.g., the formation of 
small groups that change the sub- 
ject or quit talking completely 
when the supervisor approaches 
them. Often, too, employees will 
simply quit communicating with 
the supervisor or become “chilly” 
in their relations with him. 

3. If those conditions described 
in (2) above occur, often a simple 
statement or question by the 
supervisor directed to one of the 
more communicative employees 


will produce the information that 
there is going to be a strike. He 
might say, “I’ve noticed that my 
employees have shunned me 
lately. It’s almost as though they 
are going to walk out. I wonder 
what is troubling them.” 

4. Call a meeting of your super- 
visors and tell them what informa- 
tion you have acquired regarding 
a possible strike and what issues 
are involved in the strike. 

5. Solicit from the supervisors 
their opinions regarding both in- 
formation as to the strike possibil- 
ity and the underlying causes. 

6. Direct the supervisors to in- 
form the employees what the em- 
ployees stand to lose by striking. 

7. Stress with the supervisors 
such areas as the: 

(a) Public employer’s right to 
discharge the strikers. 

(b) Right ofa public employer to 
hire new employees in the place 
of the strikers. 

(c) Lack or small size of strike 
benefits the employees can ex- 
pect from the union. 

(d) Inability to be paid unemp- 
loyment compensation. 

(e) Lengthy strikes and losses to 
strikers who participate. 

(f) Fact that a strike by public 
employees is illegal. 

(g) That under the Florida law, 
restrictions are placed on emp- 
loyment of a striker by any other 
public employer. 

(h) If an injunction has been ob- 
tained in anticipation of the strike, 
the penalty of contempt should be 
explained and sufficient copies of 
the order for each employee 
should be given to the supervisors 
with instructions to distribute 
them to all employees. 

8. Direct the first line super- 
visors to discuss each of these sub- 
jects with each employee under 
his supervision. 

9. Consider calling a meeting of 
the employees as a whole or by 
department, and make a speech to 
them to: 

(a) Review the situation or is- 
sues creating the strike threat. 

(b) Demonstrate to them that 
the issues involved are not worth 
a strike. 

(c) Justify the public employer’s 
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position on these issues. 

(d) Demonstrate that a strike 
will not compel the public emp- 
loyer to change its position on is- 
sues. 

(e) Inform the employees that 
the public employer is prepared 
and intends to operate (if it is and 
can). 

(1) explain how the public emp- 
loyer will operate as this will de- 
monstrate the futility of the strike. 

(f) Conclude by asking ques- 
tions. (If possible have it arranged 
so that loyal employees get up and 
express themselves against a 
strike.) Such as: 

(1) What do you hope to gain by 
the strike? 

(2) Do you know that going on 
strike is illegal? 

(3) Ete. 


Things To Do After The Strike 
Occurs 


1. Notify the persons on the list 
of persons to be notified of the 
strike that the strike has occurred. 

2. Identify the employees that 
are on strike, those on vacation, 
sick leave or other forms of au- 
thorized leave, and those report- 
ing for work. Remove striking 
employees from the payroll. 

3. Refer to list of reminders to 
make certain nothing important 
has been omitted. The strike 
committee should meet and put 
into effect its strike plan. If avail- 
able manpower cannot carry on 
essential services, some alterna- 
tives may become necessary. The 
following should be considered 
for reinforcing the public 
employer's manpower: 

(a) Contracting services to a pri- 
vate agency, such as hauling gar- 
bage, ditch digging, mowing, 
operating water company, etc. 

(b) Replacing striking emp- 
loyees with new employees. 

(c) Seeking outside assistance 
from other community, state or 
federal bodies. 

4. Consider legal action. To 
substantiate charges against the 
union or individual employees, 
you need evidence which may be 
obtained by keeping accurate 
records of the strike. Advanced 
warning of legal action is nor- 
mally desirable in most instances. 
These are some of the decisions 
needed: 

(a) What penalties, if any, 
should be imposed on union or 
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striking employees. 

(b) How to enforce the penal- 
ties. 

(c) How to deal with the union 
or employees when they violate 
court orders. 

(d) When a general amnesty 
may be justified. 

(e) Reporting incidents should 
be carefully noted. 

B. Security—protect those em- 
ployees remaining on the job. 

1. Provisions for getting food, 
bedding and supplies or provid- 
ing transportation and police es- 
corts so that operating personnel 
may gain unimpeded access to 
their place of work. 

2. Issue the authenticated pas- 
ses for persons authorized to enter 
the premises. 

3. Make arrangements with the 
local police authority to provide 
protection of employees working 
inside, those in the field and work 
crews on contracting and con- 
struction jobs. 

4. Decide times and places for 
nonstriking employees to cross 
the picket lines. 

5. Strike Log—Keep a daily and, 
if necessary, hourly log of all per- 
sons who are picketing by name 
and location. Also, keep a log of all 
persons who are at the picket 
headquarters or standing around. 

(a) Incident Reports—Advise 
all supervisors, office employees, 
nonstriking employees and 
striker replacements to report 
immediately any threats, cursing 
or interference with them in any 
manner by strikers or pickets, 
whether occurring at the premises 
or away from the premises. 

(b) Language of Picket 
Signs—Inform your labor attor- 
ney of the exact wording (and pic- 
tures, if possible) of each different 
picket sign used by the pickets, 
the number of pickets, and their 
names and addresses. 


C. Security—protection of 
premises and property. 

1. Arrangements should be 
made with security (or police) au- 
thorities to maintain 24-hour 
guard in such sensitive areas or, 
depending on necessity, to patrol 
the area regularly, as follows: 

(a) Picket lines. 

(b) Residents and offices of 
principal administrative, super- 
visory and working employees. 

(c) Control valves, switches and 
control centers, pump stations, 


garage facilities and treatment 
plants, construction sites and field 
work sites. 

(d) Vehicle parking and emp- 
loyee parking lots. 

(e) Open entrances to the vari- 
ous struck departments. 

(f) The strike headquarters. 

2. Make fire protection ar- 
rangements. 

3. Make provisions for orderly 
shutdown of buildings, storage of 
agency cars and maintenance of 
equipment which will not be 
operative or which will be cur- 
tailed during the strike. 

4. Notify the insurance carrier. 

5. Instruct operating personnel 
regarding the protection of public 
employer property while the 
strike is on and when operations 
are resumed. 

6. Special emergency measures 
should be applied in the event ofa 
police walkout. 

D. Communications 

1. Never leave out operating 
personnel remaining on the job, 
especially your supervisors. Let 
them know what is happening at 
the bargaining table and else- 
where during the course of the 
strike. 

2. Keep your employees in- 
formed concerning management 
policies affecting them, the status 
of negotiations (when in progress) 
with the union, the dispute and 
the reasons for their stand. During 
the strike, a personal letter con- 
taining this information should be 
sent to the employees’ homes. 

3. Inform the public through the 
news media. You should tell your 
story to the public because this 
basically determines the support 
the public employer will receive 
during the strike and after all, the 
public is the owner of the public 
employer. 

E. Good Luck—this you will 
need. Oo 


FOOTNOTES 


1 Consideration should be given to the 
contracts the public employer has with 
private companies to assure that a strike 
and picketing by the employees of the 
public employer will not interfere with the 
services the private contractor is to per- 
form. For suggestions as to such contrac- 
tual provisions see the author’s article in 
The Florida Bar Journal of December 
1969, Vol. 43, No. 11, pgs. 1404, 1406, 1407 
entitled “Construction Contractor's Labor 
Dispute Checklist.” 
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New Federal Jurisdiction Under the Water Pollution Control Act (1972) 


HARPER 


Florida is a state where coastal 
wetlands provide the most attrac- 
tive project sites and the most en- 
vironmental problems. The Fed- 
eral Water Pollution Control Act 
of 1972! was enacted to insure 
controls on any development in 
the coastal wetlands area. 

Developers (and attorneys who 
advise developers) are usually ac- 
customed to determining where 
projects can be developed by use 
of mean high waterline. Tradi- 
tionally, lands which are seaward 
of the mean high waterline are re- 
garded as navigable and cannot be 
developed or at least cannot be 
developed without requisite fed- 
eral and state permits. 

Nevertheless, passage of the 
Federal Water Pollution Control 
Act of 1972 eliminated the mean 
high waterline as the principle 
test for determining whether a 
federal permit is requested for 
development activities in coastal 
areas. Many developers hoped 
that the expressed statutory provi- 
sions of the Act did not mean what 
they said and that the Act would 
not extend the jurisdiction of fed- 
eral permitting to upland ac- 
tivities. Judge Krentzman of the 
Middle District of Florida found 
the provisions of the Act did mean 
what they stated. In the case of 
U.S. v. W. Langston Holland, (6 
E.R.C. 1388 (1974)) Judge 
Krentzman, of the U.S. District 
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Court in Tampa, enjoined the de- 
fendant construction company 
from continued filling, without a 
federal permit, of certain areas lo- 
cated above the mean high water- 
line. Defendant was further di- 
rected to reconstruct the de- 
stroyed areas which were the sub- 
ject of dispute. 

The development plans for the 
281 acre tract, known as “Harbor 
Isle,” called for the filling of arti- 
ficial mosquito canals and certain 
mangrove wetlands. The latter 
were above the mean high water- 
line, though subject to occasional 
tidal action. The court ruled that, 
because the filling of these areas 
would cause pollutants in the 
form of dirt, sand and biological 
materials to be discharged into 
the waters of Papy’s Bayou, such 
activity must be allowed only 
with a federal permit. The judge 
said: 

“Pollutants have been intro- 
duced into the waters of the Un- 
ited States without a permit and 
the mean high water mark cannot 
be used to create a barrier behind 
which such activities can be ex- 
cused. The environment cannot 
afford such safety zones.’ 

It must be said that the particu- 
lar uplands which were the sub- 
ject of dispute in U.S. v. Holland 
were at least occasionally flooded 
by tidal waters. This raises the 
question whether the court would 
have decided differently if the 
land in question had been a de- 
velopment clearly above any tidal 
action but one which caused sur- 
face runoff of pollutants overland 
and eventually into ditches or 
canals which in turn led into 
Papy’s Bayou. In view of the 
court’s discussion of the FWPCA, 
sucha distinction probably would 
not succeed, and a serious ques- 
tion is posed for the developer as 
to whether his upland activities 


may require a federal permit. 

The defendant argued that, 
under the Commerce Clause, 
federal jurisdiction could extend 
only to navigable waters; that the 
traditional criteria for determin- 
ing navigability applied; and that, 
since the mosquito canals and 
inter-tidal mangroves in question 
were not navigable in the tradi- 
tional sense, federal jurisdiction 
was not involved and a federal 
permit was not required. In reject- 
ing this argument, the court traced 
the history of the term “navigabil- 
ity,” showing the ever-widening 
scope that has been given the 
term over the years. However, it 
was on the terms of the FWPCA 
that the court pitched its main ar- 
gument. 

The court, referring to the Act’s 
definition of “navigable waters” 
as being “waters of the United 
States,” relies on the Act’s legisla- 
tive history to conclude that, 
“the former test of navigability 
was indeed defined away in the 
FWPCA.’3 

Constitutional authority for the 
control of pollution in non- 
navigable waters by means of the 
FWPCA was found by the court to 
rest on the Commerce Clause. 
Observing that Congress and the 
courts had become aware of the 
weakening effect of pollution on 
all organisms, including marine 
life, the court said: 

“To recognize this and yet hold 
that pollution does not affect in- 
terstate commerce unless com- 
mitted in navigable waters below 
the mean high water line would 
be contrary to reason. Congress is 
not limited by the ‘navigable wat- 
ers’ test in its authority to control 
pollution under the Commerce 
Clause.’”4 

Having decided that Congress 
was acting within its powers in 
attacking the problem of water 
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pollution and that it had exercised 
this power by enacting the 
FWPCA, the court used sweeping 
language to describe the reach of 
the Act. 

“In an attempt to combat these 
thats to the coastal environ- 
ment, the Congress broadened its 
jurisdiction to encompass ‘all 
waters of the United States.’ In 
doing so Congress deemed it “es- 
sential that the discharge of pol- 
lutants be controlled at the 
source. Legislative History Vol. 
2, p. 1495. Getting at the source of 
pollution is going beyond the con- 
fines of a high waterline. It cannot 
be doubted that most of the dam- 
age to marine life results from 
land-based and not sea-based 
activities.’’5 


Questions for Uplands 


Thus, while the facts of U.S. v. 
Holland involve coastal man- 
grove wetlands and mosquito 
canals, the dicta of the court in this 
case raises serious questions for 
developers working in upland 
areas. The court’s rationale seems 
to say that if a developer's “‘land- 
based activities beyond the con- 
fines of a high waterline” result in 
the discharge of “pollutants,” as 
that term is defined in the 
FWPCA, into the “waters of the 
United States,” the developer 
may be required to obtain a fed- 
eral permit. This language could 
have an important bearing on the 
treatment of surface runoff from 
upland developments, either dur- 
ing construction, or after de- 
velopment. 

In a decision handed down on 
the same day as U.S. v. Holland, 
the U.S. Court of Appeals for the 
Third Circuit decided that neither 
the Rivers and Harbors Appro- 
priations Act of 1899, nor the Fish 
and Wildlife Coordination Act, 
nor the National Environmental 
Policy Act of 1969 enlarges the 
jurisdiction of the Corps over ac- 
tivities on filled land where 
navigable waters are not directly 
involved. (U.S. v. Stoeco Homes, 6 
E.R.C. 1757 (1974) [cf. Zabel v. 
Tabb, 430 F. 2d 199 (1970) where 
denial, for environmental reasons 
alone, of a permit to dredge and 
fill in navigable waters was up- 
held, although no navigational 
obstruction would have been 
caused by the developer's 
activities].) In the Stoeco case, the 
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Corps attempted to assert jurisdic- 
tion over land filled in 1927 by 
one of defendant’s predecessors 
in title on the ground that the fil- 
led land had been a tidal marsh 
prior to being filled, and that this 
history placed all of Stoeco’s land 
within “navigable waters” and es- 
tablished a navigational servitude 
over that land, including all land 
sold and developed with homes 
by Stoeco since construction ac- 
tivities started in 1951. It is impor- 
tant to note that the FWPCA was 
not at issue in Stoeco, but there 
can be little doubt that the policy 
implications of the Corps’ claim 
had a substantial bearing on the 
court’s rejection of the Corps’ 
claim. The court said: 


“Certainly a construction 
which would, after government 
inactivity from 1890 to 1970, cast 
doubt upon the property status of 
thousands of acres of former tidal 
marshes would present problems 
under that (the fifth) 
amendment.’’® 

However, the court did sustain 
that part of the district court in- 
junction against Stoeco’s ac- 
tivities which caused runoff from 
their project area and resulted in 
siltation of the lagoon. The 
method of dredging used by 
Stoeco was to dredge solids and 
water from an excavated area and 
dump the fill on an upland area 
behind a dike. Water drained from 
the excavated fill out of pipes 
placed in the dike, and run off into 
the lagoons. The court said that 
allowing such siltation to occur is 
a violation of Sec. 13 of the Rivers 
and Harbors Appropriations Act 
of 1899, but that dredging could 
continue under the permitting 
procedures of the FWPCA as out- 
lined in Sec. 402 of that Act (33 
U.S.C.A. 1342). The court noted 
specifically that the government 
had not relied on the FWPCA, 
but, in view of the Corps’ claim of 
jurisdiction over tidal lands long 
filled and settled, it is questiona- 
ble whether the FWPCA would 
have been construed so as to ar- 
rive at aresult favorable to such an 
extension of federal jurisdiction. 

Thus, the courts have resisted 
an extreme extension of federal 
jurisdiction in the Stoeco case, but 
there is much area for doubt be- 
tween the problem resolved by 
Stoeco and the problem raised for 
developers by the broad language 


of U.S. v. Holland. Part of the dif- 
ficulty lies in an absence of a per- 
mitting mechanism. No permit- 
ting machinery has vet been es- 
tablished under Sec. 402 of the 
FWPCA (33 U.S.C.A. 1342). Sec. 
404 (33 U.S.C.A. 1344) provides 
for the issuance of permits by the 
Corps, after notice and public 
hearing, “for the discharge of 
dredged or fill materials....” 
However, as it now stands, the 
current policy of the Corps is to 
continue to confine its jurisdic- 
tion below the mean high water- 
line. (See: Federal Register, April 
3, 1974, p. 12118.) 


Conflicting Policies 


At this writing, E.P.A. and 
Corps administrators are seeking 
ways to resolve the jurisdictional 
questions raised by U.S. v. Hol- 
land and the FWPCA. E.P.A. has 
vet to issue guidelines and de- 
velop permitting procedures 
under Secs. 402 and 404 (33 
U.S.C.A. 1342 and 1344), but their 
decision to apply the policy of the 
Act to areas above mean high tide 
as manifested in U.S. v. Holland 
brings them into conflict with the 
stated policy of the Corps to re- 
frain from going above that line. 

Caught in the midst of conflict- 
ing policies, and lacking permit- 
ting procedures by which he can 
resolve his doubts, what does the 
developer do to stay in business 
and stay out of trouble? He can 
force the issue as the defendant in 
U.S. v. Holland did when, after 
many fruitless attempts to obtain 
the required permits, he decided 
to dig and talk later in the courts. 
He had the satisfaction of forcing 
the issue, but he also lost the case. 

Obviously, the risk of proceed- 
ing with development without 
permits is not the answer. De- 
velopers do have the option of re- 
questing permits from the Corps 
and then relying on the Corps’ re- 
fusal to process such permits. But 
even this is risky and does not 
preclude the possibility of a law- 
suit by environmental organiza- 
tions to challenge the power of the 
Corps to refuse to process the 
permit, or to challenge the re- 
liance of the developer on the 
failure of the Corps to process the 
permit. If a developer proceeds 
because the Corps has not proces- 
sed a permit, it may have a de- 
fense against the Corps, but it cer- 
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tainly does not constitute a de- 
fense against EPA or various fed- 
eral conservation and private citi- 
zens’ groups which might want to 
challenge a development. 

There are many variations of 
litigation tactics which can be 
used. All agencies and parties 
could be joined in a suit or there 
might be an attempt to name, as a 
class, the various defendants who 
could possibly complain. 
Nevertheless, there is no guaran- 
tee that the courts will disregard 
the express statutory language of 
the act and reach any conclusion 
other than that reached by Judge 
Krentzman. 


Emerging Structure 


The better course would seem 
to recognize that a whole new 
regulatory structure has been 
given birth by the FWPCA. This 
structure is, as yet, amorphous, 
but emerging. The policy of the 
Act is no less than, “...to restore 
and maintain the chemical, physi- 
cal and biological integrity of the 
Nation’s waters.”7 

As part of that program, an ex- 
haustive range of studies and 
guidelines is called for which will 
affect not only the development 
industry, but almost every sector 
of the economy. Reference has al- 
ready been made to the permit- 
ting sections which will come into 
play in cases like U.S. v. Holland. 
Further attention should be given 
Sec. 304(e) of the Act (33 U.S.C.A. 
1314(e)) where E.P.A. is directed 
to promulgate 

““(1) guidelines for identifying 
and evaluating the nature and ex- 
tent of nonpoint sources of pollu- 
tants, and (2) processes, proce- 
dures and methods to control pol- 
lution resulting from 


(C) all construction activity, in- 
cluding runoff from the facilities 
resulting from such construction; 


(F) changes in the movement, 
flow, or circulation of any naviga- 
ble waters or ground waters, in- 
cluding changes caused by the 
construction of dams, levees, 
channels, causeways, or flow di- 
version facilities.” 
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In its Water Quality Strategy 
Paper published March 15, 1974, 
E.P.A. indicates that it will make 
haste slowly in dealing with non- 
point sources of pollution.® Em- 
phasis will be on development of 
control programs in cooperation 
with the states on the ground that 
principal authority for control 
programs is vested in the states by 
the FWPCA. However, among the 
initial targets for identification 
and control are dredging and 
“earth disturbing construction 
activities.”® The paper considers 
that states should be able to de- 
velop comprehensive nonpoint 
source programs by 1976, and that 
by 1983 enough data and planning 
should have been done to cover 
all basins. Further legislation will 
be considered in 1975 and 1976, 
with desired legislative changes 
being recommended during 


1976-77. 
Avoid Conflicts 


Attorneys who represent clients 
whose activities may include not 
only development and construc- 
tion, but also mining, manufactur- 
ing, agricultural irrigation and 
other related fields would do well 
to get acquainted with the 
FWPCA and the growing body of 
regulations ahd case decisions re- 
lated to it. By looking ahead, they 
can prepare their clients to avoid 
expensive conflicts with the Act’s 
policies. 

During the next few years, one 
must deal with an emerging reg- 
ulatory structure necessitated by 
the need to resolve man’s re- 
quirements for living space, food 
and material goods with his 
equally imperative requirement 
to preserve his supplies of water, 
air and natural recreational space. 
Mere acceptance of this fact can 
relieve much of the frustration 
and anger that rises in the gorge of 


an attorney or businessman seek- 
ing immediate answers for im- 
mediate problems. 

Finally, by discussing proposed 
projects with officials of state and 
federal agencies, by seeking their 
advice and suggestions, much 
grief can be avoided. Further, an 
atmosphere of trust can be created 
by following full-disclosure 
policies on prospective projects. 
Most important, notice will be 
given of proposed policies which 
may vitally affect the project, ad- 
vance knowledge of which could 
prevent much difficulty. 

The FWPCA is a broad and all- 
inclusive enactment. U.S. v. Hol- 
land is a harbinger of things to 
come, and attorneys and 
businessmen can expect to see the 
assertion of federal jurisdiction in 
many areas of their activities 
heretofore not affected by such 
agencies as E.P.A. and the Corps 
as well as state agencies acting 
under the authority of the 
FWPCA. Staying in touch with 
these agencies will avoid trouble 
and offer opportunities for par- 
ticipation in the formulation of 
guidelines, policies and regula- 
tions now in the process of being 
formed. 0 
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Right to Treatment for Juveniles 


July 1, 1974, marked the eftec- 
tive date of the amendment to 
Florida Statute 39.01(6), which 
raised the jurisdictional age for 
juvenile and family division of the 
circuit court to include 
17-year-olds. This expansion of 
jurisdiction will have no small ef- 
fect on the courts and the Division 
of Youth Services which operates 
the state training schools, halfway 
houses, detention centers, group 
treatment facilities, intake ser- 
vices and field services (indi- 
vidual counseling in the child’s 
own home). Seventeen-year-old 
delinquents are commonly 
thought by juvenile authorities to 
be more fixed in their behavior 
patterns than younger delin- 
quents and therefore more dif- 
ficult to rehabilitate. Moreover, 
the F.B.I. reports that boys in the 
15-17-year age group are being ar- 
rested in greater numbers than 
any comparable age group. 

With these prospects of in- 
creased magnitude and difficulty, 
the Bar should give pause to a few 
thoughts about the ability of the 
juvenile justice system to deliver 
on its promise to substitute for 
“retributive punishment methods 
of training and treatment directed 
toward the correction and re- 
habilitation of children who viol- 
ate the laws.” F.S. 39.001(1). The 
past decade saw profound explo- 
ration by the U.S. Supreme Court 
of the procedural rights of 
juveniles to counsel, confronta- 
tion and cross examination, jury 
trial, notice of charges, reasonable 
doubt standard of proof and 
privilege against self incrimina- 
tion. The procedural rights which 
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were established for juveniles are 
patterned in large part by their po- 
tential impact on the stated objec- 
tive of the juvenile justice system 
“to provide measures of guidance 
and rehabilitation for the 
child...not to fix criminal respon- 
sibility, guilt and punishment.” 
(Kent v. U.S., 86S. Ct. 1045, 1054 
(1964).) The Court has balanced 
the juveniles’ procedural rights 
against the dictates of regenera- 
tive treatment, and where the as- 
serted procedural rights impinge 
upon the basic and unique pre- 
mises of the juvenile system, the 
right is denied. For example, the 
right to jury trials in juvenile court 
has been ruled to be a matter of 
discretion for individual states, 
because the Court felt mandatory 
use of a jury would interfere with 
the juvenile court’s prospect of 
being “intimate, informal, protec- 
tive.” (McKeiver v. Pennsylvania, 
403 U.S. 528, 545, 91 S. Ct. 1976, 
29 L. Ed. 2d 647 (1971).) 


This emphatic characterization 
of juvenile courts as protective 
rather than retributive has led to 
the enactment of the “child in 


need of supervision” section of 


Chapter 39 by which a noncrimi- 
nal child who is either a truant, 
runaway, or incorrigible can be 
incarcerated in a state training 
school until his 21st birthday, no 
matter how insignificant the mis- 
conduct that resulted in the find- 
ing. 

If the promise of treatment and 
rehabilitation can be used to sanc- 
tify the deprivation of liberty for 
noncriminal behavior and the 
simultaneous denial of certain 
procedural safeguards, then the 
enforceability of that promise be- 
comes paramount. Fortunately, 
Florida’s Division of Youth Ser- 
vices is in the national forefront in 
its efforts to discover and imple- 
ment the elusive solutions to 


problems of youth. The develop- 
ment of small residential type 
halfway houses and group day 
care centers are welcome alterna- 
tives to the prison like training 
schools. (Manella, The Case for 
Residential Treatment of Delin- 
quent Children, 25 Juvenile Jus- 
tice 25 (May 1974).) 


Despite the recent improve- 
ments, the great majority of com- 
mitments are to archaic state train- 
ing schools which continue to 
exist and operate only because 
funds aren't available for de- 
velopment of more effective 
facilities. Juveniles suffer cruel 
conditions in pretrial detention 
facilities, which are often indis- 
tinguishable from jails. Juveniles 
who suffer major mental illnesses 
have absolutely no prospect of 
adequate individual psychiatric 
treatment since there exists not 
one single state supported bed- 
space designed for treatment of 
mentally disturbed adolescents! 
There is a critical need for judicial 
scrutiny and enforcement of the 
treatment actually delivered pur- 
suant to the grand rehabilitative 
promises of the juvenile statutes. 

The apparent forum for such 
scrutiny and enforcement is the 
juvenile court that made the 
commitment. That court would be 
best suited since juvenile and 
family division judges have the 
greatest expertise on juvenile be- 
havior and are more readily ac- 
quainted with the individual 
treatment needs of the juvenile 
being committed. Unfortunateiy, 
the juvenile courts have been cur- 
tailed in their efforts to influence 
the treatment bureaucracy. 

In the case of In re J. N. and S. 
H., 279 So. 2d 50 (Fla. App. 4th 
1973), the issue was whether a 
juvenile court judge could direct 
the Division of Youth Services to 
receive and treat a delinquent 
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child in a facility different from 
that to which the child had there- 
tofore been assigned by person- 
nel of the Division of Youth Ser- 
vices. The case arose when a 
juvenile judge ordered the divi- 
sion to make such a transfer on the 
basis of the juvenile court judge’ s 
duties to determine the child’s 
rehabilitative and treatment 
needs in the dispositional stage of 
court proceedings. The Division 
of Youth Services appealed and 
prevailed with its assertion that 
treatment after commitment is a 
function of the executive branch 
and under the separation of pow- 
ers doctrine, it is solely responsi- 
ble for the custody of children 
committed to its care during the 
period of commitment. 


Juvenile Judges Hamstrung 


This decision effectively ham- 
strings the juvenile judges of this 
state in their conscientious search 
for solutions to behavior problems 
of the juveniles that come before 
them. By denying them the sim- 
ple power to choose trom among 
the available alternative treat- 
ment facilities, judges and attor- 
neys are placed in the agonizing 
position of playing roulette when 
committing a child. As the order is 
entered, the judge may hope that 
the child lands in an innovative 
family type halfway house where 

‘treatment can be effectuated in a 

loving atmosphere. But the com- 
mitment wager is more likely to 
end with the child lost in an ar- 
chaic state training school that is 
little more than a warehouse for 
troubled children. And, if a 
juvenile judge is distressed over 
the mode of treatment or lack of 
treatment provided by the Divi- 
sion of Youth Services, he cannot 
even order the release of the 
juvenile, since F.S. 39.11(4) pro- 
vides “...any child so committee 
(is) to be discharged when di- 
rected by the Division of Youth 
Services under authority of the 
Department of Health and Re- 
habilitative Services rather than 
upon order of the juvenile court 
committing the child....” 

In other states, the separation of 
powers doctrine as applied inJ. N. 


and §S. H. has blocked juvenile 
judges from scrutinizing treat- 
ment. The case of In re Petition of 
Owen, 295 N. E. 2d 455 (Ill. 1973), 
is instructive. There, four minors 
adjudged delinquent by a 
juvenile judge of Cook County 
and committed to a training 
school petitioned the juvenile 
judge for relief on the grounds of 
denial of due process and cruel 
and unusual punishment, be- 
cause they were kept for long 
periods in solitary confinement 
and forcibly given injections of 
tranquilizers that were not part of 
a psychotherapeutic program. 
The juvenile judge enjoined the 
practices and ordered the De- 
partment of Corrections to prom- 
ulgate regulations concerning the 
use of solitary confinement and 
tranquilizers in the care and 
treatment of wards of the court. 
The state appealed and the II- 
linois Supreme Court reversed on 
the same separation of powers 
logic adopted by our Fourth Dis- 
trict Court of Appeal inIn re J. N. 
and S.H., supra. The Illinois Sup- 
reme Court further asserted that if 
it allowed each individual 
juvenile judge to prescribe 
specific procedures to be used in 
treating and_ disciplining 
juveniles committed by them, the 
divergence of thought among the 
individual courts as to what con- 
stitutes correct treatment and dis- 
cipline would make it impossible 
to operate an institution. This as- 
sertion overlooks the fact that or- 
ders by individual judges would 
be reviewed by higher courts that 
could impose uniform standards 
for juvenile judges to follow. The 
juvenile courts’ involvement in 
the treatment process could be 
limited to insuring that minimum 
constitutional standards of due 
process are met. 


Civil Rights Relief 

With state court juvenile judges 
powerless to effect treatment of 
their wards, relief has necessarily 
been sought in the federal forum 
under the Civil Rights Act. In a 
habeas corpus proceeding involv- 
ing the same institution and prac- 
tices as found in Owen, supra, a 
federal district court did not grant 


release of the petitioners but 
showed no hesitation in ordering 
the state department of correc- 
tions to curtail use of solitary con- 
finement and involuntary tran- 
quilizer injections. On appeal, the 
court of appeals affirmed the 
order, U. S. ex rel Wilson v. 
Coughlin, 472 F. 2d 100 (C. A. 7th 
1973). 

In Nelson v. Heyne, 491 F. 2d 
352 (C.A. 7th 1974), the Court of 
Appeals affirmed a district court's 
finding that corporal punishment 
of juveniles without formal pro- 
cedures and involuntary tran- 
quilizer injections violated the 
eighth amendment. The court 
stated that although a judge lack- 
ing expertise in medicine should 
be cautious when considering 
what are minimal medical stan- 
dards, practices and policies in 
the field of medicine are within 
judicial competence when meas- 
ured against the requirements of 
the Constitution. More impor- 
tantly Nelson v. Heyne makes an 
unequivocal finding that the due 
process clause requires re- 
habilitative treatment and that 
this right to treatment includes 
the right to minimum acceptable 
standards of care and treatment 
including individualized care. 
The court stated: 

Because children differ in their need for 
rehabilitation, individual need for treat- 
ment will differ. When a state assumes the 
place of a juvenile’s parents, it assumes as 
well the parental duties, and its treatment 
of its juveniles should, so far as can be 
reasonably required, be what proper pa- 
rental care would provide. Without a prog- 
ram of individual treatment the result may 
be that the juveniles will not be rehabili- 
tated, but warehoused, and that at the ter- 
mination of detention they will likely be 
incapable of taking their proper places in 
free society; their interests and those of the 


state and the school thereby being de- 
feated. 


A new concept of substantive 
due process is evolving in the 
theraputic realm. This concept is 
founded upon a recognition of the 
mutuality of the state’s exercise of 
sanctioning powers and its as- 
suinption of the duties of social 
responsibility. Its implication is 
that effective treatment must be 
the quid pro quo for society’s right 
to exercise parens patriae 
controls. 0 
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Legal Assistant Systems 


ONOMICS 


The legal profession faces a u- 
nique challenge. While law school 
enrollment has doubled in the 
past nine years and nearly trebled 
in the past 18, the demand for cer- 
tain types of legal services has 
kept pace, or exceeded, the pro- 
ductive capacity of attorneys. 
Predictions indicate that this 
trend will continue. The Ameri- 
can Bar Association’s Task Force 
on Professional Utilization con- 
cluded that “the increasing trend 
toward an industrialized, ur- 
banized and complex society sug- 
gests that more rather than fewer 
lawyers will be required.” 

The problem is compounded 
because the legal profession sim- 
ply has not developed legal deliv- 
ery systems capable of producing 
low-cost legal products and attor- 
neys individually have failed to 
apply more efficient organization 
and management techniques to 
provide legal services at a lower 
unit cost. This failure to develop 
new delivery systems and to 
apply new management concepts 
is partially due to attorneys’ reluc- 
tance to become managers and 
personnel administrators; they 
prefer to practice law. 

Ironically, however, failure to 
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adopt modern management 
methods forces many attorneys to 
spend significant portions of their 
time in activities for which they 
are overtrained and overskilled. 
Attorneys generally have neither 
learned to delegate responsibility 
nor to be imaginative in develop- 
ing new categories of assistants- 
—few offices employ nonlawyer 
personnel in capacities other than 
clerk or secretary. The attorney 
today has no more, and probably 
less, help in performing his func- 
tions as a lawyer than had his 
counterpart of 200 years ago. 


Systems Analysis 

It is clear that the challenge of 
the legal profession is todevelopa 
more efficient legal services de- 
livery system. Although legal as- 
sistants (paraprofessionals) are an 
essential component in the pro- 
cess of producing legal products 
for lower costs, legal assistants 
alone are not the answer. Legal 
assistants must be coupled with 
substantive systems (e.g., in the 
areas of corporation formation, 
probate, divorce, bankruptcy, col- 
lection practice, estate planning, 
trial preparation, etc.) based on 
systems analysis concepts to per- 
mit optimal use of nonlawvyer 
skills through a logical division of 
labor and delegation of nonlawyer 
functions. 


Systems analysis is a process for 
(1) establishing the objective(s) of 
a system, (2) determining the best 
of the possible systems that might 
satisfy the objective(s), (3) op- 
timizing the parameters of the 
selected system so that all aspects 
may be known as exactly as possi- 
ble, and (4) providing the coordi- 
nation needed to achieve stated 
goals according to a predeter- 
mined plan and schedule. In 
short, systems analysis is nothing 
more than a systematic approach 


to problem-solving with a gener- 
ous application of common sense, 
planning and organization. 

The Law Research Institute 
Legal Assistant Systems utilize 
systems analysis concepts and 
create a simple division of labor 
between the legal assistant, the at- 
torney, and, in some cases, the 
client. The legal assistant per- 
forms most ministerial functions 
such as gathering information and 
monitoring the progress of each 
case. The attorney is thus able to 
concentrate on the substantive 
legal aspects of the case and in- 
crease the quality and efficiency 
of the services he provides to his 
clients. 

Each Law Research Institute 
System is composed of a series of 
basic parts that are interrelated 
and coordinated to optimize com- 
pletion of a “typical” case. The 
goal of each system is to handle 
90% of the cases entering the 
attorney's office. The remaining 
10% present difficult legal ques- 
tions which only the attorney has 
been trained to handle. The legal 
notes section in each system helps 
to identify these issues for the at- 
torney. There are five sections in 
each system which assist in del- 
egating the work flow between 
the attorney and the legal assis- 
tant. 


Section 1: System Overview 
and Instructions. This section 
contains (a) prerequisite informa- 
tion necessary to understanding 
the legal specialty involved, the 
skill levels required to perform 
each task, and a description of the 
way in which the system operates; 
(b) a glossary of the most com- 
monly used legal terms of the spe- 
cialty; (c) a cartoon illustrating the 
procedure followed in a typical 
case (designed to give a better 
understanding of the procedure to 
the legal assistant and to be used 
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in explaining the legal process to 
the client); and (d) a flow chart 
showing in some detail the pro- 
cedural steps to be taken in com- 
pleting the case (designed to 
guide the legal assistants and the 
attorney in charge). 

Section 2: Attorney’s Instruc- 
tions. Section two contains (a) an 
explanation of the attorney's role 
in completing the case with spe- 
cial emphasis on the relationship 
of his role to that of the legal assis- 
tant; (b) an attorney’s procedural 
checklist, including points at 
which to review the legal 
assistant’s work; (c) legal notes to 
highlight special problems that 
may occur in the case—these mat- 
erials are in the form of annota- 
tions, legal notes, case abstracts 
and digests. 

Section 3: Master Information 
List (MIL). The MIL is the data 
gathering mechanism of the sys- 
tem. It is a comprehensive check- 
list of all relevant information 
needed to complete the case. 
Each separate item is assigned a 
number which is keyed to the in- 
formation required in the forms 
part of the systems. Thus the 
name of the client appears only 
once in the MIL (e.g., number 2.0) 
but will be used numerous times 
in completing the forms. Each 
blank of any form requiring the 
name of the client for completion 
is similarly coded with the master 
numeric 2.0 and will be filled in 
by typing the name of the client as 
written in the MIL. 

Section 4: Legal Assistant’s In- 
structions. This section contains 
(a) an explanation of the legal 
assistant’s role in completing the 
case using the system and (b) a 
detailed procedural outline and 
checklist which constitute a com- 
plete chronology for the case. 
This section has a monitor (tick- 
ler) system as an integral part to 
avoid missing deadlines and to 
preserve an office record of tasks 
completed. 

Section 5: Forms. The forms 
portion of each system contains 
models of the documents, letters, 
legal forms, and similar materials 
necessary administratively to 
complete the case. As explained 
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above these forms are numeri- 
cally coded to the data collected 
in the MIL. The sequence for 
completing the forms is contained 
in the legal assistant’s instruc- 
tions. Special instructions relat- 
ing toa particular form are printed 
on the form in a type style notice- 
ably different from the text of the 
form. 

When acase is completed, some 
of the parts such as the master in- 
formation list are placed in the 
client file as a permanent record 
and a new part is inserted in the 
system. Duplicate parts are avail- 
able from LRI. 


After using a system under the 
direction of an attorney on several 
cases, the legal assistant should 
be able to work with a great deal of 
independence and require little 
supervision on routine cases. The 
legal assistant also should have 
sufficient familiarity with the 
legal assistant systems approach 
to assist in the development of 
new systems for other areas of 
practice. 

Law Research Institute Legal 
Assistant Systems are currently 
available for Testate Probate, In- 
testate Probate, Corporations, Di- 
vorce, Real Estate, Bankruptcy, 
Collections, and Estate Planning. 
These systems have been pre- 
pared using Utah substantive law 
as the prototype for each system. 
However, each system has been 
designed to permit its ready adap- 


tation to the substantive law of 


any other jurisdiction. This adap- 
tation can be accomplished by fol- 
lowing a few very simple steps: 

1. Obtain a Law Research Insti- 
tute Legal Assistant System. 


2. The attorney studies the sys- 
tem for an understanding of the 
work delegation and systems 
analysis principles employed for 
that particular system. 

3. The attorney and legal assis- 
tant review the system together. 
The attorney answers any ques- 
tions and explains the rationale 
behind the workload division. 

4. Assisted by the attorney, the 
legal assistant should collect the 
forms used in the jurisdiction and 
code them with the master 
numerics used in the master in- 
formation list. These new forms 
then replace the forms supplied 
with the system. 

5. Depending on the informa- 
tion needed in the jurisdiction to 
complete a case, the legal assis- 
tant adapts the master information 
list as necessary. 

6. The legal assistant must 
compare the procedure of the 
jurisdiction and modify the legal 
assistant’s procedural checklist 
(Part D-2 of an LRI System) to fit 
the procedure used in the juris- 
diction. 

7. The attorney must compare 
the attorney’s instructions, Parts 
B-1 and B-2, with the practice in 
his jurisdiction and modify as 
needed. 

This process for adapting the 
system to another state law re- 
quires very little time and can 
usually be accomplished as the 
first relevant case is handled in 
the office. The firm’s own office 
retrieval or file system usually 
contains the necessary forms and 
letters to be utilized and the pro- 
cedure to be followed can be 
documented as the first case pro- 
ceeds to its completion. O 
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TRAVEL PROGRAMS COMMITTEE 
MEMBERSHIP TRAVEL POLL 


Dear Florida Bar Member: 


Your Travel Programs Committee is interested in YOUR opinion concerning the destination, 
time and content of future Bar-sponsored trips. Please take a moment to express your senti- 
ments, and return this form to: 


Bob Foss 

Public Affairs 

The Florida Bar 
Tallahassee, Florida 32304 


1. Would you participate in a Bar-sponsored trip to the following destinations? Rank your 
preferences 1, 2, and 3. 


British Isles 
Scandinavia (Norway, Sweden, Denmark, Finland) 
Iberia (Portugal, Spain, and North Africa) 
The Alps (Switzerland, Austria, Bavaria, Northern Italy) 
Benelux (Belgium, Netherlands, Luxembourg) 
France and Germany 
Africa 

South America 

________ The South Pacific 
The Orient (Japan, Hong Kong, Thailand) 
The Middle East (Isreal, Lebanon, Egypt, Iran) 
Marco Polo Trail (Afghanistan, India, Nepal) 
Eastern Mediterranean (Greece, Turkey) 
Balkan Countries (Yugoslavia, Bulgaria, Romania) 
Canada 
Mexico 
Hawaii 

Alaska 

OTHER (Fill in desired destination) 


2. What type of accommodations do you prefer? 


—_______ Luxury (the ultimate) 

First Class (with private bath, but normally with more local flavor than the large 
luxury chains) 

Economy (with private bath, but without the frills of the above, ata far lower cost) 


. How many weeks’ trip would you prefer? One —____- Two _____. Three 


. Would you participate in a cruise? Yes No 


. Which months are your best months for vacationing? 


6. Have you ever taken a Florida Bar trip? Yes ___-__. No 


7. If one of the destinations you checked above is selected as a destination for a Bar trip would 
you consider going on the trip? Yes No 


8. Comments: 


Name: 


Address: 
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TAX LAW 


6 4 BORKSON Tax-Sheltered Vacation Home or Trap for the Unwary? 


An increasingly popular in- 
vestment in recent years is the 
tax-sheltered vacation home. The 
benefits which can be derived 
from such an investment make it 
an extremely attractive venture 
for many individuals in the mid- 
dle and high income tax brackets. 
A taxpayer with limited capital 
can purchase a vacation home 
with a small down payment and 
use the rental proceeds from the 
investment to retire the mortgage 
and pay the operating expenses. 
Additionally, the investor may 
realize capital appreciation on his 
investment and may use the vaca- 
tion home, within certain limita- 
tions, for his personal recreation. 

Of principal importance, how- 
ever, to many taxpayers are the tax 
benefits that may be gained from 
an investment ina vacation home. 
Since the deductions produced by 
a vacation home usually exceed 
its rental income, the taxpayer 
will have a net operating loss from 
the activity which may be used to 
reduce the taxpayer’s income 
from other sources. In order for 
the losses to be deductible against 
the taxpayer's other income the 
activity must be a trade or 
business! or be a transaction en- 
tered into for profit.2, Conse- 
quently, the taxpayer must estab- 
lish the existence of a profit mo- 


Elliot P. Borkson is associated 
with Mahoney, Hadlow, Chambers & 
Adams in Jacksonville. He received his 
B.A. with honors and his J.D. with hon- 
ors from the University of Florida and 
admitted to The Florida Bar in 1973. 
He is also a C.P.A. and is a member of 
the Florida Institute of Certified Pub- 
lic Accountants. 

All opinions expressed in this article 
are those of the author and do not 
necessarily reflect the opinions of the 
Tax Section. He writes Tax Law Notes 
this month on behalf of the Tax Sec- 
tion, Brian C. Ellis, chairman, and 
Bruce H. Bokor, editor. 
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tive in purchasing and holding a 
vacation home in order for him to 
take advantage of the potential tax 
benefits that may be generated by 
such an investment. Careful tax 
planning is essential if the max- 
imum benefits from such an in- 
vestment are to be realized. 

The principle that there be a 
profit motive as a condition to the 
allowance of vacation home losses 
is found in the Treasury 
Regulations? and in case law.4 
The courts have relied primarily 
on § 162 and § 212 of the Code to 
require the existence of a profit 
motive. Deductions are allowable 
under §162 for expenses incurred 
in connection with a trade or bus- 
iness and under § 212 for ex- 
penses incurred in an activity en- 
gaged in for the production of in- 
come. If a determination is made 
that the taxpayers had a profit mo- 
tive in carrying on the activity, the 
expenses incurred are fully de- 
ductible. If, however, it is deter- 
mined that the activity was not a 
trade or business or not engaged 
in for the production of income 
(i.e., the lack of profit motive), but 
was merely a hobby of the tax- 
payer, the expenses incurred in 
connection with such activity are 
considered personal expenses 
and are nondeductible.5 


The Tax Reform Act of 1969 
added to the Code §183, which 
codified earlier judicial decisions 
with some modifications. Gener- 
ally, §183 limits the deductions 
from an activity not engaged in for 
profit to the amount of income 
produced from such activity. For 
purposes of determining whether 
an activity is engaged in for profit, 
§183 prescribes that the same 
rules used in determining the de- 
ductibility of expenses under 
§162 and § 212 should be applied 
to the deductions generated by 
the activity. If the deductions are 


considered trade or business ex- 
penses (§ 162) or expenses incur- 
red in connection with an activity 
engaged in for the production of 
income (§ 212), the activity will be 
considered an activity engaged in 
for profit and § 183 will not apply. 
Otherwise, the expenses will not 
be fully deductible and the limita- 
tions of § 183 will apply. 

Certain losses are fully deduc- 
tible under § 183 regardless of 
whether there is a profit motive. A 
loss is deductible in the absence 
of a profit intent if the loss is 
caused by deductions specifically 
allowable under the Code even if 
not incurred in connection with a 
trade or business or a transaction 
entered into for profit. Examples 
of such deductible expenses in- 
clude interest,” real estate taxes 
and casualty losses to the extent 
they exceed the $100 deductible 
base.® The taxpayer may fully de- 
duct these expenses even if they 
exceed his income generated 
from the vacation home. 


In determining the deductibil- 
ity of expenses other than those 
specifically authorized by the 
Code, the income from the activ- 
ity is first reduced by the fully de- 
ductible expenses. Section 183 
(b)(2) then divides the remaining 
expenses into two categories: (a) 
one for deductions that do not 
result in any property basis ad- 
justments (i.e.,utilities and 
maintenance expenses); and (b) 
one for deductions that do result 
in such basis adjustments (i.e., 
depreciation). The deductions in 
category (a) are deducted from the 
income of the activity remaining 
after the deduction for the specifi- 
cally authorized expenses such as 
interest and taxes. If there is in- 
come remaining, the category (b) 
deductions are used. Any deduc- 
tions from categories (a) or (b) that 
exceed the gross income as re- 
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duced by the fully deductible ex- 
penses are nondeductible ex- 
penses for that taxable year. 

An additional factor which must 
be considered in connection with 
a vacation home is the personal 
use of the home. Regardless of 
whether a profit motive is found to 
exist, §262 of the Code specifi- 
cally disallows a deduction for 
personal or family expenses. 
Thus, all category (a) or (b) ex- 
penses must be allocated be- 
tween the rental use and personal 
use of the vacation home. For ex- 
ample, ifthe vacation home is rent- 
ed for four months of the year 
ween the rental use and personal 
use of the vacation home. For ex- 
ample, if the vacation home is re- 
nted for four months of the year 
and is used for personal use two 
months of the year 4/6 or 2/3 of the 
items, such as utilities and 
maintenance, will be allocable to 
rental use and the other 1/3 of 
each of these items will be charac- 
terized as a nondeductible per- 
sonal expense. Items of expense 
specifically authorized within the 
Code as deductible expenses, 
such as interest and taxes, do not 
have to be so allocated. 


The following example will il- 
lustrate the mechanics of § 183. 


Mr. Smith rents his vacation home four 
months and lives in it for two months of the 
year. The home is vacant for the other six 
months of the year. Mr. Smith has rental 
income of $2,800, mortgage interest of 
$1,400, real estate taxes of $700, utility ex- 
penses of $400, maintenance of $500 and 
depreciation of $1,200. Assuming Mr. 
Smith purchased the home primarily for 
personal use and that no profit motive ex- 
isted, § 183 would apply to limit the deduc- 
tions from the activity to $2,800, the 
amount of his rental income, as follows: 
Expenses specifically au- $2,100 
thorized in Code (interest and 

taxes) 


Two-thirds (4/6) of category (a) 
expenses (utilities and mainte- 
nance) = 2/3 of 900 


Two-thirds (4/6) of category (b) 
expenses [Depreciation ($1,200)- 
limited to excess of $2,800 (ren- 
tal income) over $2,700, sume of 
items (1) and (2)] 

Total allowable deductions $2,800 
The one-third amount portion of the utility 
expenses, maintenance expenses and de- 
preciation allocated to the personal use of 
the vacation home is disallowed as per- 
sonal expenses under § 262. In addition, 
the expenses included in categories (a) and 
(b) are limited to the income from the activ- 
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ity after reducing the income by the speci- 
fically authorized expenses of interest and 
taxes. Since the amount deductible under 
category (a) reduces the income to $100, 
only $100 of the category (b) expenses (de- 
preciation) is deductible by the taxpayer. 
In Revenue Ruling 73-219" the 
Internal Revenue Service (IRS) 
foreclosed a possible opportunity 
for taxpayers to circumvent the 
provisions of § 183. The taxpayer 
in the example cited in this ruling 
financed the purchase of his vaca- 
tion home by borrowing on his in- 
surance rather than by a purchase 
money mortgage. The taxpayer 
could then have claimed that the 
interest was not incurred in con- 
nection with the vacation home 
and could have used the expenses 
which were otherwise nondeduc- 
tible to reduce the home’s in- 
come. In this manner, the tax- 
payer could take the full interest 
deduction from his other income, 
thereby reducing the income from 
the vacation home only by other 
category (a) or (b) deductions. The 
ruling concluded, however, that 
in determining the proper treat- 
ment of interest payments made 
in connection with an activity not 
engaged in for profit, the “crucial 


point in such a determination is 
how the borrowed money was 
used.” Since the borrowed funds 
were used in this case to finance 
the vacation home, they should 
accordingly first be used to re- 
duce the income from the activity. 


Relevant ‘Profit’ Factors 


The best approach to avoid the 
application of § 183 is for the tax- 
payer to establish that he has % 
profit motive in purchasing and 
renting his vacation home. The 
Treasury Regulations!” under 
183 list nine factors which, if ap- 
plicable, should normally be: 
taken into account in determining | 
whether an activity is engaged in 
for profit. The Regulations point 
out that no one factor is necessar- 
ily determinative and that other 
factors may be taken into consid- 
eration. Among the factors listed 
are: 


1. Manner in which the tax- 
payer carries on the activity. The 
fact that the taxpayer conducted 
the activity in a businesslike 
manner and kept accurate books 
and records would indicate that 


Chartered 1922 


Offices Located Throughout Florida 
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the activity is engaged in for pro- 
fit. 

2. The expertise of the taxpayer 
or his adviser. This factor is con- 
cerned with the preparation and 
study of the investment by the 
taxpayer prior to and while carry- 
ing on the activity. This factor is 
more relevant to an investment in 
an activity such as farming than to 
an investment ina vacation home. 

3. The time and effort expended 
by the taxpayer in carrying on the 
activity. The fact that the taxpayer 
or his rental agent expends suffi- 
cient time and effort to effectively 
operate the vacation home indi- 
cates a desire by the taxpayer to 
make a profit. 

4. Expectation that assets used 
in activity may appreciate in 
value. This fact would be true of 
almost every person who invested 
in a vacation home and could be 
used in conjunction with other 
factors to establish a profit motive. 
However, the taxpayer should 
avoid placing too much reliance 
solely on the argument that the 
profit he is seeking is property 
appreciation.!* 

5. The success of the taxpayer in 
carrying on other similar or dis- 
similar activities. The past per- 
formance of the taxpayer may pro- 
vide some insight into the present 
motives of the taxpayer. For ex- 
ample, if the taxpayer had con- 


verted a previously-owned vaca- 
tion home from an unprofitable to 
a profitable enterprise, it may in- 
dicate a present profit motive 
even if the vacation home is cur- 
rently unprofitable. 

6. The taxpayer's history of in- 
come or losses with respect to the 
activity. If the taxpayer continu- 
ously sustains significant losses 
over an extended period of time, it 
may be indicative that the tax- 
payer does not have a profit mo- 
tive. If, however, the losses were 
caused by unforeseen circums- 
tances beyond the control of the 
taxpayer, suchas a fuel shortage or 
depressed market conditions, 
such losses would not necessarily 
indicate that the activity is not en- 
gaged in for profit. 

7. The amount of occasional 
profits, if any, which are earned. 
The amount of profits in relation 
to the taxpayer’s losses and in- 
vestment are useful criteria in de- 
termining the taxpayer's intent. 
An occasional small profit from a 
very substantial investment 
would indicate that the activity is 
not engaged in for profit. How- 
ever, a large profit, even though 
occasional, would indicate a profit 
motive. 

8. The financial status of the 
taxpayer. Treasury Regulations 
state that a taxpayer with substan- 
tial income from other sources 
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may be more inclined to invest in 
an activity not for profit than an 
individual who does not have in- 
come from other sources. This fac- 
tor, in itself, would not carry much 
weight with a court; but, in con- 
junction with other detrimental 
factors, may indicate the exis- 
tence of an activity not engaged in 
for profit. 


9. Elements of personal pleas- 
ure or recreation. Quite naturally, 
recreational or personal activities 
may indicate that the taxpayer's 
intent was not profit-motivated, 
especially if substantial personal 
use of the activity is involved. 

Courts, in two recently decided 
cases'4 under § 183, applied sev- 
eral of the factors listed in the 
Regulations to determine if the 
taxpayers had a profit motive in 
the activity in which they were 
engaged. The activity was horse- 
breeding, rather than vacation 
homes, but the factors applied by 
the courts should be relevant in 
planning any profit-motivated ac- 
tivity. The courts concluded that 
the taxpayers had a profit motive 
and based their conclusions on 
the following: (1) knowledge of 
the horses they raised; (2) know- 
ledge of the potential markets for 
their horses; (3) hiring of and re- 
liance on experienced and qual- 
ified help; (4) businesslike con- 
cern for the economics of the ven- 
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ture; and (5) method of accounting 
for income and expenses. Even 
though the taxpayers in these two 
cases received personal enjoy- 
ment from their horse-breeding 
activities, the above-listed factors 
indicated that the taxpayers’ 
primary motivation was to make a 
profit. 

Treasury Regulation § 
1.212-l(c) states: “The question 
whether or nota transaction is car- 
ried on primarily for the produc- 
tion of income...rather than 
primarily as a sport, hobby or re- 
creation, is not to be determined 
solely from the intention of the 
taxpayer but rather from all the 
circumstances of the case.” It is 
clear, however, that even though 
the existence of a profit motive is a 
subjective matter, the courts rely 
almost exclusively on objective 
tests to determine the presence or 
absence of the requisite intent. 
Profit is determined by examining 
the taxpayer's actions in connec- 
tion with the activity. 


Judicial Determinations 


In the John R. Carkhuff case, 
decided before the enactment of § 
183, the court was faced with the 
issue of whether the taxpayer had 
a profit motive in purchasing and 
holding for rent a resort cottage in 
Sea Island, Georgia. The cottage 
was listed for rent with the rental 
department of the Sea Island 
Company, but it was not adver- 
tised for rent by either the rental 
department or the taxpayer. Addi- 
tionally, the taxpayers authorized 
the rental department to rent the 
cottage only during limited times 
of the year. During the three years 
inissue, the cottage was rented for 
a total of five months while the 
taxpayers occupied the cottage 
themselves during six of the peak 
rental months during that period. 
The facts further indicated that 
had the cottage been rented for 
the full period at the price for 
which it was listed for rental, it 
would not have returned an 
amount sufficient to cover the de- 
preciation, taxes and other costs of 
operation. Therefore, the possi- 
bility of making a taxable profit 
was nonexistent. The taxpayers 
did not testify in their own behalf 
but introduced a witness who 
further damaged their case by tes- 
tifving that the cottage was rented 
to bring in some revenue to help 
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pay the operating expenses. 

The court concluded that the 
taxpayers had purchased the 
home primarily for personal use 
with no intention of making a pro- 
fit. In support of its conclusion, 
the court noted the excessive per- 
sonal use of the cottage by the tax- 
payers during the peak rental 
periods, and more importantly, 
that there was no possibility of 
earning a profit from the rental of 
the cottage for the time and at the 
price at which it was available for 
rent. An additional factor consi- 
dered by the court was the tax- 
payers’ refusal to air-condition the 
cottage upon the request of the 
rental office to make it more de- 
sirable to potential renters. 


The taxpayer in the Joseph W. 
Johnson case’ purchased a resort 
cottage and listed it for rent with 
the same rental department as did 
the taxpayers in Carkhuff. As in 
Carkhuff, the Tax Court con- 
cluded that the taxpayer did not 
have a profit motive. The taxpayer 
in Johnson made no effort to man- 
age the cottage in a businesslike 
manner. He did not keep any 
books or records of: (1) the ex- 
penses of operating the property; 
(2) the rental income from the cot- 
tage, or (3) the times that the tax- 
payer and his family used the cot- 
tage for personal use. Another fac- 
tor which proved to be detrimen- 
tal to the taxpayer’s case was the 
expenditure of $26,000 for im- 
provements to the cottage. The 
court pointed out that the extent 
and quality of the improvements, 
including expensive rugs, sofas 
and draperies, did not indicate a 
profit motive since the cottage 
was rented for only two months 
during the two years. The total 
lack of effort by the taxpayer in 
this case to run the cottage in a 
businesslike manner was the con- 
trolling factor in the court’s disal- 
lowance of the deductions. 

In H. Lee Kanter,'*the court 
was faced with the issue whether 
the taxpayer's summer home was 
held primarily for the production 
of income. The taxpayer and his 
family occupied the summer cot- 
tage during June, July and August 
in each of the four years in ques- 
tion and held the cottage out for 
rent the remaining nine months of 
each year. The cottage generated 
significant losses for each of the 
four years even though it was oc- 


casionally rented. The gross ren- 
tal income from the investment 
produced a maximum rate of re- 
turn per year of only 2 1/2% for the 
four-year period. The facts further 
indicated that the taxpayer pur- 
chased the particular lot because it 
was better suited to a family with 
small children. In addition, the 
taxpaver’s family had rented cot- 
tages in the same location for the 
ten summers prior to building 
their own cottage. 

The court started that it was 
“patently obvious’ that the 
oceanfront cottage was not in- 
tended for the production of in- 
come but was for the personal use 
and enjoyment of its affluent 
owners. Consequently, all deduc- 
tions claimed by the taxpayer in 
excess of the income from the cot- 
tage were disallowed. 

In summary, the factors in the 
above-cited cases that negated the 
existence of a profit motive in- 
cluded: (1) excessive personal use 
of the vacation home by the tax- 
pavers; (2) failure to maintain 
adequate records and books of ex- 
pense and rental income; (3) ex- 
travagant improvements installed 
primarily for the taxpayer's com- 
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TAX LAW NOTES 


fort; and (4) inability of the prop- 
erty to produce a profit even if it 
was rented for the full time and at 
the full price at which it was held 
out for rent. A taxpayer should 
take special note of these ele- 
ments to avoid the existence of 
such elements in his own vacation 
home investment. 

One of the few cases in which 
the taxpayer was successful in es- 
tablishing a profit motive for his 
vacation home was the case of 
William K. Coors.*8 In this case, 
the taxpayer purchased a con- 
dominium in Aspen, Colorado, 
and contracted with a rental 
agency to rent and manage the 
condominium. The agency re- 
ceived a fixed management fee 
plus 20 percent of the rental in- 
come as commissions. The tax- 
payer reserved the condominium 
for personal use during only two 
weeks of the year and listed it for 
rent the remainder of the year. 
The court decided the case under 


§ 212 rather than § 183 because 
the taxable year in question oc- 
curred before the enactment of § 
183. The court stated that “the ab- 
sence of a profit is not determina- 
tive, but the use of the property 
should be of such a nature that in 
good faith the taxpayer genuinely 
expected or intended to make a 
profit.” Of particular significance 
in this case was the fact that the 
condominium was available for 
rent 95 percent of the year. No 
other facts or circumstances in- 
volving the operation of the con- 
dominium were given. Appar- 
ently, the court concluded that the 
taxpayer had sufficiently estab- 
lished a profit motive by his lim- 
ited personal use of the condo- 
minium 

To assist the taxpayer in estab- 
lishing the existence of a profit 
motive, Congress enacted § 183 
(d) which provides that an activity 
shall be presumed to be an activ- 
ity engaged in for profit if the 
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gross income from the activity for 
two or more years in a five con- 
secutive vear period ending with 
the taxable year in question ex- 
ceeds the deductions attributable 
to the activity. For purposes of 
this determination, the deduc- 
tions permitted by § 1202 for capi- 
tal gains and by § 172 for net 
operating losses shall not be taken 
into consideration.!® The pre- 
sumption applies with respect to 
the second profit year and all 
years subsequent to the second 
profit within a five-year period 
beginning with the first profit 
year. The presumption created by 
§ 183(d) is rebuttable and can be 
overcome by the Commissioner if 
he can establish that the activity is 
not engaged in for profit. The 
likelihood of this happening, 
however, is fairly remote if the 
taxpayer has operated the vaca- 
tion home in a businesslike man- 
ner. 


Section 183(d) affords the tax- 
payer a prime opportunity for tax 
planning. The taxpayer can adjust 
his income or deductions from the 
activity so as to create profits in 
certain years where there would 
normally be losses. For example, 
the taxpayer would increase the 
profitability of the vacation home 
by: (1) increasing the monthly rent- 
al; (2) reducing the expenses in- 
curred in connection with the 
home; or (3) deferring payment of 
certain expenses to a subsequent 
year. The extent of the profit 
could be as small as $1 per year 
and still create the presumption 
that the activity is engaged in for 
profit. The taxpayer must recog- 
nize, however, that the § 183(d) 
presumption is rebuttable by the 
Commissioner. The taxpayer 
should establish his items of in- 
come and expenses by adequate 
records to preclude the IRS from 
reallocating such items to differ- 
ent taxable years. A reallocation 
could eliminate the profit from 
the activity and nuilify the pre- 
sumption. 

The provisions of § 183(d) may be illus- 
trated by the following example: Taxpayer 
A purchased a cottage in 1970 and held it 


for rental and personal use. During the 
years 1970, 1972 and 1974, the deductions 
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with respect to the cottage exceeded gross 
income. A small profit was made from the 
cottage in years 1971 and 1973. A is pre- 
sumed, for taxable vears 1973 and 1974, to 
have engaged in the activity for profit, 
since for two vears out of a five vear con- 
secutive period the gross income from the 
activity exceeded the allowable deduc- 
tions. If, in 1975, the rental of the cottage 
results ina loss, the § 182(d) presumption 
will again arise because for two of the five 
consecutive years prior to and including 
1975 the cottage showed a profit. 

Shortly after the enactment of § 
183(d), Congress recognized a de- 
ficiency in the statute. A taxpayer 
who had engaged in an activity for 
less than five years was not in a 
position to use the § 183(d) pre- 
sumption because there was no 
five-year period in which to de- 
termine whether a profit had been 
made for two of the five years. To 
eliminate this inequitable situa- 
tion, Congress enacted § 183(e) 
which permits a taxpayer, by mak- 
ing an election, to postpone the 
determination of whether the § 
183(d) presumption will arise 
until after the close of the fourth 
taxable year following the taxable 
year in which the taxpayer first 
engages in the activity. In the 
above example, the taxpayer 
would have created a § 183(d) 
presumption for years 1970 and 
1972 by making an election under 
§ 183(e). The IRS would have 
postponed its determination until 
after the close of the fourth vear 
following the first year of activity, 
and it would have been deter- 
mined that a profit had been made 
for two of the five consecutive 
years. 

The taxpayer in making the 
election must file a consent with 
the IRS for each taxable year in- 
volved to extend the period for the 
assessment of any additional tax to 
a date not earlier than 18 months 
after the due date of the return for 
the final year. The only disadvan- 
tage in making the election is that 
the IRS has a longer period in 
which to review the taxpayer's tax 
returns and to assess a defiviency 
in tax. The advantages should, 
however, far outweigh this factor. 


Realizing Maximum Benefits 


The benefits to be gained by an 
investment ina vacation home are 
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numerous. Careful tax planning is 

necessary, however, if the max- 
imum benefits are to be realized. 

The taxpayer should operate 

the activity in a businesslike 

manner from the time the vacation 
home is purchased until the time 
it is sold or converted into per- 
sonal use. It would be advisable 
for the taxpayer to prepare a brief 
study of the investment at the 
time of purchase and should re- 
cord such things as: (i) cost of 
comparable units; (ii) potential 
rental income; (iii) past history of 
the unit’s ability to rent; (iv) im- 
provements needed to put it into 
suitable rental condition. Accu- 
rate books and records should be 
kept of all transactions involving 
the vacation home, including the 
recordation of such items as rental 
income, expenses and the periods 
during which the vacation home 
is being used by the taxpayer. A 
standard form of lease agreement 
should be obtained, and the unit 
should be listed for rent with a 
rental office or advertised by the 
taxpayer. If possible, personal use 
of the vacation home should be 
limited to less than one month per 
year and should not be used by 
the taxpayer exclusively during 
the peak rental months. The tax- 
paver should heed the factors 
listed in the Treasury Regulations 
and should attempt to satisfy as 
many as possible. An election 
should be filed under § 183(e) to 
postpone the determination of 
whether the activity is engaged in 
for profit until the close of the 


fourth vear following the first tax- 
able vear if any profit is antici- 
pated. Otherwise, the election 
should not be filed because it will 
extend the statute of limitations 
for the IRS to review the 
taxpayer's returns. In essence, 
while a vacation home can bestow 
upon a taxpayer many personal 
benefits, it is also a prime vehicle 
for tax savings. 0 


FOOTNOTES 
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News and Notes 
Lawyers’ Title Guaranty Fund 


STATEWIDE STOCK SALE LAUNCHED BY 
LAWYERS’ TITLE SERVICES, INC. ... In 
an affirmative move toward the objective of 
The Fund to provide title information to 
lawyers and the public in all parts of the state, 
the Board of Directors of Lawyers’ Title Ser- 
vices, Inc., held a planning meeting in the 
headquarters building in Orlando on August 2. 
Upon a report from Fletcher G. Rush, general 
counsel of the company, that the Florida Divi- 
sion of Securities had approved the revised 
prospectus, the board determined to go forward 
with the sale of the remaining unsold shares of 
the initially authorized 50,000 shares of no par 
value common stock to members of The Florida 
Bar who are bona fide residents of Florida. The 
offer will be made only by the revised prospec- 
tus, a copy of which may be obtained by writing 
Paul B. Comstock, President, Lawyers’ Title 
Services, Inc., P.O. Box 3588, Orlando, Florida 


The goal of the company is to create a 
statewide system of electronic data processing 
of real estate title information by direct input 
through terminal equipment. The company 
merged with its affiliated title plant in Broward 
County in February, 1974, and brought it “on 
line” in the electronic data processing system 
after several years of preparatory work. The 
plant in Charlotte County, developed by the 
company, became operational in June, 1974. 

The board received a progress report on the 
proposed mergers with the plants in Pinellas 
and Hillsborough Counties and the develop- 
ment of the new plant in Pasco County, which 
is expected to be completed by April, 1975. The 
board resolved to offer merger with the af- 
filiated plant in Polk County and to begin prep- 
arations to offer merger with the plants in Dade 
and Palm Beach Counties. 


Consideration will be given to merger with 
or acquisition of other title plants or construc- 
tion of new plants in other areas as the need is 
determined to exist or is expressed by members 
of The Florida Bar. 

The board had the benefit of a report and 
recommendations from the Title Plant Advis- 
ory Committee of The Fund under the chair- 
manship of Miller Walton, Miami. Members of 
the statewide Board of Directors of the com- 
pany are Martin F. Avery, Jr., Ft. Lauderdale; J. 
Ernest Collins, Panama City; Paul B. Com- 
stock, Orlando; Alfred E. Hawkins, Daytona 
Beach; William A. Oughterson, Stuart; William 
B. Stern, West Hollywood; William L. Stewart, 
Ft. Myers; Roland D. Waller, New Port Richey; 
and William H. Wolfe, Clearwater. As the com- 
pany expands its operations, additional direc- 
tors will be added to assure adequate represen- 
tation of the lawyers served. 

Members of The Florida Bar are urged to use 
the title information plants that have been 
created by the lawyers of Florida which are 
affiliated with Lawyers’ Title Services, Inc., 
and through it with Lawyers’ Title Guaranty 
Fund. 


ABA REAL ESTATE QUESTIONNAIRE - RE- 
SPONSE NEEDED ..... The General Practice 
Section and the Real Property, Probate and 
Trust Law Section of the American Bar Associa- 
tion have cooperated in the preparation of a 
residential real estate questionnaire which has 
been sent to all members of both sections. The 
purpose of the questionnaire is to determine 
the public’s need for legal representation in 
residential real estate transactions and the 
economic significance of such transactions to 
the public and the legal profession. It is urgent 
that the practicing lawyer respond so that the 
statistics will reflect the role of the practicing 
lawyer in the real estate transactions. 


BOARD OF TRUSTEES ..... The Board of 
Trustees of Lawyers’ Title Guaranty Fund met 
on October 4-5 in Ocala. The board is currently 
composed of the following members with the 
dates of expiration of terms as shown below: 

Term 

Expires 
June 30 
Pensacola 1975 
Quincy 1976 
Live Oak 1977 


Circuit Trustee City 
Ist Richard H. Merritt 
2nd William D. Lines 

3rd Terry R. McDavid 
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4th John S. Duss III 
5th Charles A. Savage 
6th William H. Wolfe 
7th Alfred E. Hawkins 
8th W. Henry Barber, Jr. Gainesville 1976 
9th O. B. McEwan Orlando 1976 
10th George T. Dunlap III Bartow 1975 
llth William L. Wood Miami 1977 
12th James J. Drymon Sarasota 1977 
13th Paul Game, Sr. Tampa 1975 
14th ‘J. Ernest Collins Panama City 1976 
15th Robert Claude Scott Palm Beach 1977 
16th Robert F. Sauer Key West 1977 
17th Martin F. Avery, Jr. Ft. Lauderdale 1976 
18th Thomas L. Henderson Titusville 1977 
19th Wm. A. Oughterson Stuart 1976 
20th = William L. Stewart Fort Myers 1977 


Jacksonville 1975 
Ocala 1975 
Clearwater 1976 
Daytona Beach 1975 


TITLE NOTE BY A FUND 
ATTORNEY... ‘Vacating Streets’ in 
Municipalities” Since the repeal in 1973 of 
Sec. 167.09, F.S., and the enactment of a new 
plat law, Ch. 177, F.S., a question has been 
raised as to the appropriate procedure for vacat- 
ing streets in municipalities. The concern is as 
to the proper procedure to be followed by a city 
council and whether streets must be vacated 
also by the county commission. 

Prior to the passage of Ch. 73-129, Laws of 
Florida, the power of a city to vacate streets 
within its limits was authorized by Sec. 167.09, 
F.S. No particular procedure such as advertis- 
ing and public hearings was required, as in the 
case of streets and roads outside of 
municipalities which are to be vacated by the 
county under Sec. 336.09, F.S. The 1973 statute 
repealed Ch. 167, F.S., and the replacement 
chapter, Ch. 166, F.S., does not contain any 
specific power to vacate streets. However, Sec. 
166.042(1), F.S., states that the legislative in- 
tent is that the repeal of the various chapters 
dealing with municipal powers: 

. shall not be interpreted to limit or restrict the powers 
of municipal officials, but shall be interpreted as a recogni- 
tion of constitutional powers. It is, further, the legislative 
intent to recognize residual constitutional home rule pow- 
ers in municipal government, and the legislature finds that 
this can best be accomplished by the removal of legislative 
direction from the statutes. It is, further, the legislative 
intent that municipalities shall continue to exercise all 
powers heretofore conferred on municipalities by the chap- 
ters enumerated above, but shall hereaiter exercise those 
powers at their own discretion, subject only to the terms 
and conditions which they choose to prescribe. 


Based upon this statement of intent, 
municipalities appear to have the power to vac- 
ate streets within their boundaries and the pro- 


cedure to follow would be whatever procedure 
is established for such purpose in their own 
charters. If there is no special procedure in the 
municipality's charter for vacating of streets, 
then the procedure for adopting any resolution 
by the city council should be followed. Unfor- 
tunately, this burdens a title examiner with 
examining the charter of the municipality. The 
second part of the problem is whether the 
county commission also must vacate the street. 
This question is raised because of the wording 
of the plat law wherein Sec. 177.101(4), F-.S., 
indicates that if a plat or a portion of a plat that 
lies within a city or town is being vacated, the 
town or city must first pass a resolution vacating 
the plat or portion thereof to be vacated by the 
county. Sec. 177.071 F.S., states, “Before a plat 
is offered for recording, it shall be approved by 
the appropriate governing bodies in a county, 
and evidence of their approval shall be placed 
thereon.” This section speaks clearly in the 
plural indicating that both the city and county 
should approve a plat. 


Reading the two statutes together, if the only 
action to be taken is merely to vacate the street 
but not to change the size or shapes of any of the 
lots in the plat, then there would appear to be 
no need for any action by the county commis- 
sioners as to streets located within a municipal- 
ity. Merely vacating a street does not of course 
eliminate the street completely but merely re- 
moves the right of the public to the use of the 
street. There still remain the private rights of 
other lot owners in the subdivision to the use of 
that street if it is of any benefit to the value of 
their lots. On the other hand if the size and 
shape of any lots are to be altered then the plat 
law requires action by both city and the county 
officials. Such action could cause a change in 
the property assessments which would justify 
the requirement of action by both bodies. 

The Fund has been advised that in at least 
one county the county officials have taken the 
affirmative position that the vacation of a street 
in the municipality needs to have appropriate 
action by the county commission as well as by 
the city council. An attorney who intends to do 
this would be wise to inquire as to the attitude 
of his local county officials. 


By the Staff of Lawyers’ Title Guaranty Fund 
Adv. 
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CALENDAR 


1974 
October 17—Second Annual Florida Institute for Judicial Nominating Commis- 
sioners, Host Airport Hotel, Tampa. 


October 24-25—General Meeting of Committees and Sections, The Florida Bar, 
Dutch Inn, Orlando. 


October 25—Swearing-in ceremonies for new admittees. 
October 29-30—Third Triannual 1974 Florida Bar Examination, Jacksonville area. 


November 15-16—Academy of Florida Trial Lawyers Annual Convention and 
Seminar on Criminal Law, Doral Golf and Country Club, Miami. 


November 21-23—The Florida Bar Board of Governors, Bay Hill, Orlando. 
December 20—No-Fault Insurance Seminar, Host Airport Hotel, Tampa. 
1975 


January 6-10—Ninth Annual Institute on Estate Planning by University of Miami 
Law Center, Americana Hotel, Bal Harbour. 


January 16, 17, 18—Board of Governors meeting, Tallahassee. 
January 24—Florida Bar Economics Seminar, Host Airport Hotel, Tampa. 


January 29-February 1—Seventh Medical Institute for Attorneys by University of 
Miami Law Center, Americana Hotel, Bal Harbour. 


February 5-9—Federation of Insurance Counsel Convention, Acapulco Princess 
Hotel, Mexico. 


February 19-25—ABA Midyear Meeting, Chicago. 
February 25-26—First Triannual 1975 Florida Bar Examination—Tampa area. 


February 27-March 1—First Annual Seminar, American Title Policy-writing Attor- 
neys, Americana Hotel, Bal Harbour. 


March 6-8—Young Lawyers Section Convention, Sheraton Towers, Orlando. 
May 8-10—Board of Governors, The Florida Bar, Colony Beach Club, Sarasota. 


June 18-21—25th Annual Convention, The Florida Bar, Boca Raton Club, Boca 
Raton. 


July 29-30—Second Triannual 1975 Florida Bar Examination—Miami Beach area. 


August 6-10—Federation of Insurance Counsel Convention, Bermuda Princess 
Hotel, Bermuda. 


October 28-29—Third Triannual 1975 Bar Examination—Jacksonville area. 
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PEACE MIND 
AND 


The very essence of home ownership is the peace of mind and sense of 
security which arises therefrom. Lacking this, one of the basic elements of 
satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend 
land title insurance to their clients, and caused these same clients to desire it 
and order it attended to. 


Today's buyer of real estate can have the peace of mind and security to 
which he is entitled, by relying upon his Realtor and his attorney to handle the 
details of such transactions, and instructing them to obtain for him a land title 
insurance policy as the final protection of his ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Bay County 
BAY COUNTY LAND & ABSTRACT 
CO., INC. 
Panama City, Florida 


Bradford County 


BRADFORD COUNTY ABSTRACT CO. 


Starke, Florida 

Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 

Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Melbourne, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Merritt island, Florida 

Broward County 
LAUDERDALE ABST. & TITLE CO. 
Fort Lauderdale, Florida 


POMPANO BEACH BRANCH 
DAVIE BRANCH 


COMMERCIAL BLVD. BRANCH 
Charlotte County 

ABSTRACT & TITLE CORP. OF FLA. 

Punta Gorda, Florida 

PORT CHARLOTTE BRANCH 
Citrus County 

CITRUS TITLE CO. 

Inverness, Florida 
Clay County 

GREEN COVE SPRINGS ABST. & 

TITLE INS. CO. 

Green Cove Springs, Florida 

Calhoun County 


FLORIDA LAND TITLE & TRUST CO. 


Marianna, Florida 


Collier County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 
BROWN REALTY & ABSTRACT CO. 
Lake City, Florida 


Dade County 

DADE-COMMONWEALTH TITLE & 
ABST. CO. 

Miami, Florida 
DADE BROWARD TITLE CO. 
Miami, Florida 

Duval County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 
Gadsden County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 
Gulf County 
TOMLINSON ABST. CO., INC. 
Port St. Joe, Florida 
Hendry County 


HENDRY COUNTY TITLE & ABST. CO. 


LaBelle, Florida 
ABST. & TITLE CORP. OF FLA. 
Ft. Myers, Florida 

Holmes County 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 


FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 

indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 


DOMESTIC TITLE CO. 
Ft. Myers, Florida 
Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Madison County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Manatee County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin County 
FLORIDA ABST. & TITLE INS. CO. 
Stuart, Florida 

Nassau County 
FLORIDA ABST. & TITLE INS. CO. 
Fernandina Beach, Florida 


Okaloosa County 
FT. WALTON BEACH ABST. & 
TITLE INS. CO. 
Ft. Walton Beach, Florida 


SECURITY TITLE CO. 
Ft. Walton Beach, Florida 
Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 
Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 
Paim Beach County 
PALM BEACH ABST. & TITLE CO. 
West Paim Beach, Florida 
Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 
WEST PASCO TITLE & ABST. CO. 
New Port Richey, Florida 
Pinellas County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 

Polk County 
POLK COUNTY ABSTRACT CO. 
Bartow, Florida 

Putnam County 
PALATKA ABSTRACT & TITLE 

GUARANTY, INC. 

Palatka, Florida 

St. Johns County ; 
ST. JOHNS COUNTY ABST. CO. 
St. Augustine, Florida 

St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 

Sarasota County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Oriando, Florida 

Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 

Virgin Islands 
FIRST TITLE, TRUST & ABST. CO. 
St. Croix, U.S. Virgin Islands 


Volusia County 
HALIFAX TITLE CO. 
Daytona Beach, Florida 
Washington County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
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HARRISON’S 


FILOIRIIDA, STAINUTIES AINNOTATTED 
Check The New Advantages 


A HARRISON COMPANY EXCLUSIVE 


Copyright 1974, 895 Pages 
Dimensions 6-1/4"x9-1/4 
Bound in Maroon Lexotone 
Stamped in Gold Foil 


Revised Volumes 28, 29, 29A 
(GENERAL INDEX) 
In One Book 
2 Volumes in 1 


Copyright 1974, 2661 Pages. 

Dimensions 6-1/4" x 9-1/4 
Bound in Maroon 

Lexotone, Stamped in Goid Foil 


Revised Volumes 30, 31,32,33 
(FLORIDA RULES OF COURT) 
In One Book 


5 Volumes in1 


This unique One Volume work, 


containing all Florida Rules 
of Court, will be revised on 

a regular basis providing 
the Bench and Bar with a 
single convenient reference 
source for desk, office and 
courtroom. 


Harrison's One Volume Revision 

contains all materials formerly 

found in: 

e¢ F.S.A. Volume 30, plus supplement 

e FS.A. Volume 31, plus supplement 

e F.S.A. Volume 32, plus supplement 

¢ F.S.A. Volume 33, plus supplement 

Florida Rules of Court Pamphlet 

¢ PLUS all 1973 changes to Florida 
Court Rules and Bar Regulations 


The Harrison Company has 
completely reindexed the 
Florida Statutes Annotated 
from A to Z—a complete, com- 
prehensive and exhaustive 
Index—in One Volume. An 
indispensable tool for all 
F.SA. users. 


Modern computerized format, 
bound in durable Lexotone— 
the Florida version of Harri- 
son's highly acclaimed One 
Volume Index to the Georgia 
Code Annotated. 


Now you have only 1 place to look rather 
6 {formerly—3 index Volumes plus 3 
supplements) 
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